STATE OF VERMONT
HUVAN SERVI CES BOARD

Fair Hearing No. 17,445

In re )
) & 17,494
)

Appeal of
| NTRODUCTI ON

The petitioner appeals two decisions of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
termnating his Food Stanp benefits for Decenber of 2001 and
January of 2002. The issue is whether the petitioner is over-

i ncone for assistance.

FI NDI NGS OF FACT

1. The petitioner is the single father of two children.
He works in an industry that frequently requires himto work
overtime hours although the nunber of overtinme hours varies
greatly dependi ng upon work orders of his enployer. He earns
$8.50 per hour in regular pay and receives $12.75 per hour
when he works overtine.

2. The petitioner and his children have been Food Stanp
recipients for sonme time. Their household of three is only
eligible for Food Stanps during nonths in which the
petitioner’s gross incone is less than $1,585. That is not a

probl em when the petitioner has no overtinme since his regul ar
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incone is $1,462 per nonth. However, in nost nonths the
petitioner has sonme overtinme. Wen the petitioner has nore
than nine hours of overtinme in a nonth (in addition to forty
hours of regular tinme), he cannot pass the gross incone test
for Food Stanps.

3. The petitioner undergoes a review of his eligibility
every six nonths. During his |ast review on Cctober 26, 2001,
the petitioner provided pay stubs for Septenber of 2001
showi ng his gross incone was $1,629.87. That incone included
over twenty-four hours in overtine. He also indicated on a
change formthat he was receiving at |east sone overtine on a
regul ar basis. He was advised at the review, as he is at
every review, that he must report any change in his incone
that is greater than $25 per nonth and that he can report a
decrease in incone at any tine if he wishes to have his incone
recal cul at ed.

4. Based on the information provided at his review,
PATH determ ned that the petitioner was over-incone and sent
hima Food Stanp closure letter dated Novenmber 12, 2001 to
take effect on Decenber 1, 2001. At that time he was
recei ving $147 per nonth in Food Stanps.

5. The petitioner appeal ed that decision on Novenber

26, 2001 and his benefits were continued at the prior |evel.
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In early Decenber, following his appeal, the petitioner
advi sed the Departnment that his incone had not been as great
in Cctober. He was inforned that he needed to report his
incone for that nonth at once.

6. The petitioner did provide information regarding his
Cct ober incone which showed that although he worked three
hours of overtine, he earned only $1, 343. 04 because he had not
worked all of his regular hours. As that amount is bel ow the
gross incone test amount, PATH found the petitioner eligible
for Food Stanps and he was reinstated for the nonth of
Decenmber at a level of $179. He was notified of this change
on Decenber 5, 2001

7. Later in Decenber, 2001, the petitioner notified the
Departnent that he had earned $1,612.75 in Novenber. This
paycheck included twenty-two hours of overtinme. Because that
anount is above the gross incone |level, the petitioner was
notified that he would not receive any food stanps effective
January 1, 2002. He al so appeal ed that decision and the two
appeal s have been consol i dat ed.

8. At the fair hearing held on January 8, 2002, the
petitioner presented evidence that his pay for Decenber of
2001 had been $1,643.58, including at |east fourteen hours of

overtinme. Based upon that information, PATH declined to
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reinstate himfor Food Stanps in January 2002 because he
exceeded the gross incone test.

9. The petitioner protests this action saying that he
shoul d not have his fluctuating overtine used to cut his Food

St anps.

ORDER

The decision of the Departnent is affirned.

REASONS

The Food Stanp regul ations calculate eligibility by using
all inconme from “whatever source” including wages earned from
overtime. F.S.M 273.9. Eligibility is calculated
prospectively by predicting the inconme for the future nonth
based on the inconme earned in the |ast nonth. F.S. M
273.10(c). For exanple, the Departnment woul d take the
reported income fromthe nonth of October and use it to
calculate eligibility for the upcom ng nonth of Decenber.
Rat her than make these cal culations on a nonthly basis, the
Food Stanmp regul ations require that the Departnent anticipate
circunstances for a |longer period, usually six nonths when
there is earned incone, at the tinme a recipient undergoes a

review F.S.M 273.10(a)(2). The circunstances are generally
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antici pated using inconme information fromthe nonth which cane
directly before the nonth of review unless there is sone
reason to believe that it will not be an accurate predictor of
the future. F.S.M 273.10(c)(1)(ii). The incone predicted
for househol ds wi thout an elderly or disabled person nust pass
a gross incone test for eligibility. F.S M 273.9(a). The
gross inconme test for a famly of three is $1,585 per nonth.
When the petitioner’s situation was reviewed in Cctober
of 2001, he was asked to present inconme information from
Sept enber of 2001. He showed a pay history for Septenber of
2001 that indicated that he was earning considerable overtine.
He verified for the Departnent that he was getting overtine in
every nonth al t hough he could not predict in what anmount he
woul d get it for the future nonths. There is no evidence that
the petitioner reported that his overtine in Septenber was so
unusual as to make it unfair to use it to predict the future.
The Departnent correctly used the nonth of Septenber 2001 to
anticipate the petitioner’s incone for the next six nonths.
That gross incone was in excess of Departnental maxi nuns for a
famly of three. Based on that information, the Departnent
correctly notified the petitioner that his Food Stanp benefits

woul d cease.
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As it turned out, the petitioner did have overtine in
each of the followi ng three nonths although he never reached
the |l evel of earnings that he had in Septenber of 2001. In
all but one of those nonths, the petitioner had an overtine
anmount whi ch placed himover the gross incone anount to
recei ve Food Stanps.

In order to mtigate the potential unfairness of
predicting future nonths with past inconme, the regul ations
also allow a recipient to report a decrease in incone and be
reinstated for Food Stanp benefits within ten days of the
report if the income decreases by $50 or nore and the overal
new i ncome warrants such a change. F.S M 273.12(c). 1In this
case, the petitioner’s report of his |ower earnings in October
resulted in a finding that he would be eligible for December.?
The Departnent thus correctly reversed its prior finding of
ineligibility for that nonth. Hi s Decenber report of higher

earnings in Novenber 2002, however, caused his Food Stanp case

! Because the Departnent did not learn until very late in the nonth of

Cct ober that the petitioner’s income for Septenber was so high, it could
not decrease his benefits until Decenber. This is because benefits are
paid near the first of each nonth and every recipient has the right to at
| east ten days advance notice before benefits are cut or terninated.
Ideally, the petitioner would have reported early in Novermber that his
Cct ober incone had been far |ess which woul d have pronpted a reinstatenent
for the month of Novermber. As the late discovery of the Septenber incone
had not caused a Novenber closing, however, COctober’s incone was used to
reverse the finding of ineligibility for Decenber. The Departnent
apparently decided to treat the Cctober inconme as having been tinely
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to close in January of 2002. Hi's January report of Decenber
earni ngs whi ch were even higher than Novenber’s coul d not
pronpt a change in the petitioner’s ineligibility for January
2002. In fact, those earnings will likely pronpt a notice
that he is ineligible in February of 2002.

Al t hough the Departnment has abandoned “nonthly reporting”
of income for Food Stanmps in favor of certification periods,
the petitioner as a person with fluctuating i ncone should be
aware that he nay be greatly di sadvantaged if he fails to
report his income to the Departnent on a nonthly basis. He is
required by regulation to report all increases of nore than
$25 in income to the Departnment within ten days. He may, but
is not required, to report decreases in incone. However, if
he fails to report nonthly decreases as soon as he knows they
have occurred, he may | ose his opportunity to have his Food
Stanps tinmely readjusted if his incone |evel drops bel ow
eligibility maxi muns. Because of his action in turning in his
| ow Cct ober 2001 paycheck, he was able to reverse the
ineligibility determnation for Decenber. (And thereby,
arguably, nooting out his own appeal for that nonth.)

However, his subsequent paychecks made himineligible again

reported in Novenmber (although it was actually reported in Decenber so as
to predict eligibility for Decenber).
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for January of 2002. |If the petitioner’s total pay for
January is lower than that for Decenber, he should report it
i medi ately to the Departnent to see if his Food Stanps could
be adjusted for February.

It cannot be concluded that the Departnent acted
inmproperly in this matter or that the petitioner has not
recei ved Food Stanps to which he was entitled. Therefore, the
deci sion of the Departnent finding the petitioner eligible for
Food Stanps for Decenber 2001 but ineligible for January 2002
nmust be affirmed by the Board. 3 V.S. A 8§ 3091(d), Fair

Hearing Rule 17.



