STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17, 324

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
regardi ng the cal cul ati on of Reach Up Fi nanci al Assistance

(RUFA) grants for children in her care.

FI NDI NGS OF FACT

The followi ng findings are based partly upon a
stipulation by the parties and partly upon testinony of the
petitioner and her worker.

1. The petitioner is a fifty-seven year old legally
bl i nd woman who receives disability and other benefits of
about $1, 100 per nonth. She lives in a rented single famly
dwel ling along with a varied and changing group of famly
menbers and friends. She currently lives wwth C W, her
ni net een year ol d di sabl ed granddaughter, N W, her seventeen
year ol d granddaughter, Z. M her three year old ward, B.W her
di sabl ed adult daughter and B.W’s adult friend RV. Ohers

have lived in the household fromtinme to tine but the parties
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agree that their presence has no effect on the outcone of this
nmatter.

2. Since April of 1993, the petitioner has been the
caretaker relative for NW N W has received an ANFC grant
for sone tinme which was cal cul ated based on a $300 per nonth
rental expense allocation for this child. Al though records
have been destroyed for the pre-May 2000 tinme period, it
appears that the $300 cane fromthe fact that the petitioner's
rent was $600 per nmonth and that one or nore other househol d
menbers were already contributing $300 per nmonth to the rent.

3. The petitioner becane the caretaker guardian for
Z.M on June 15, 1999. She applied for ANFC for this child
and had a conversation with the worker about his shelter
expense. The worker recalled that during their conversation,
the petitioner said Z M was just a small baby and so she did
not think that he should be charged a shelter expense. For
this reason, no shelter expense was added for this child.
However, there is no evidence that the petitioner was inforned
that the amount of benefits that she would receive was
directly tied to the anmount of shelter expense allocated for
the child. The petitioner says now that if she had realized
t hat connection, she would have asked for the maxi num possi bl e

as she is a lowincome woman and had little noney to care for
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these children. The petitioner’s assertions are found to be
credible as it would not be reasonable to think that an

i mpoveri shed person would knowi ngly turn down noney needed to
care for a child.

4. Z.M was added to the assistance grant for AW and
they received benefits for a household of twd. PATH
acknow edges that this was an incorrect action and that the
chil dren shoul d have been two househol ds of one person each
because they are not related to each other.

5. In June of 2000, the petitioner noved and her rent
went up to $1000. Although she reported this fact to the
Departnment and the fact that she continued to get a $300 per
nonth contribution towards the rent from other household
menbers, the shelter allowance for the children in her care
was not adjusted. Again, the worker asserts that the
petitioner did not ask for an allocation. The petitioner
coul d have received a $350 rental allocation for each child.
Again, the petitioner asserts credibly that she did not know
t hat her benefits would increase if she did ask for such an
al l ocation. The petitioner was receiving a grant of about
$478 per nmonth during this time period. She testified, again
credibly, that she was nearly destitute and had difficulty

maki ng ends neet for the two children.
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6. I n Novenber of 2000, the petitioner becane the
rel ati ve caretaker of another granddaughter, A W She applied
for a grant for this child and was agai n asked about the
rental allocation. The petitioner replied that she didn't
think the child would be in her household for very long so she
woul d not charge her rent. Again, the evidence indicates that
no attenpt was nmade to explain to the petitioner that she
coul d maxi m ze her grant by allocating sone of the household
rent to the child. The petitioner, again, credibly testified
t hat she woul d have cl ai ned the maxi num al |l ocation if she had
known because she had little noney to live on. At this tine,
a rental contribution of $300 was being nade to the petitioner
by anot her househol d nenber |eaving her with $700 in rental
expenses to cover with other incone. Only $300 was all ocat ed
as a rental expense to the three children.

7. AW was added to the grant with the other two
children as part of a three-person household even though she
is not the sibling of either NW or Z. M The Depart nent
acknow edges that the inclusion of these three children in one
grant was an error and that each child should have received an
i ndi vi dual grant as a one-person household. The three

received a total grant of $583 per nonth. |f they had been
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separated and had maxi num shelter allocations, they would have
had three grants totaling over $1300 per nonth.

8. In June of 2001, the petitioner’s rent went up to
$1,300 per nonth. A W was no |onger a nenber of the
petitioner’s household at that tinme. Records indicate that
the petitioner was receiving a rent contribution of $650 from
ot her individuals in the household. The petitioner had a
remai ning rental obligation of $650 but still had only $300
being allocated to the two children. The children were al so
continuing on the same grant. There is no evidence that the
petitioner was advised at this point that she should raise the
amount of the rental allocation to maxim ze benefits to the
chil dren.

9. I n Sept enber of 2001, PATH notified the petitioner
t hat her grant would be reduced again to around $400 because
A.W was no longer in the household. The petitioner did not
think she could Iive on this anbunt and went to legal aid to
tal k about the | ow anount of the grant she was getting. She
| earned froma legal aid attorney that each child should be on
his or her own grant and that each child could have a portion
of the petitioner’s entire shelter expense attributed to him
or her. She filed an appeal in Septenber of 2001 asked that a

corrected benefit be issued to her as of the date Z M cane to
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her household in June of 1999 which woul d include a ful
rental cal cul ati on.

10. In response to this appeal, PATH determ ned in
Decenber 2001 that NW, Z M and AW shoul d have been on
separate grants and that the grants would be corrected
retroactively for twelve nonths from Septenber 2001, the nonth
of discovery of the problem PATH gave each child a $375
shelter allowance and her or his own grant which resulted in a
$419 paynent for each. The Departnent declined w thout giving
a reason to extend the twelve-nonth retroactive period back to
June of 1999, as the petitioner had requested. The Depart nent
al so declined to correct the grants retroactively to refl ect
maxi mum shel ter all owances which the children could have

recei ved back to June of 1999.

ORDER

The decision of PATH refusing to correct the paynent
retroactively to June of 1999 and to add in the maxi mum

possi bl e shelter deduction is reversed.

REASONS
PATH has conceded that it had been in error since July of

1999 in failing to pay the children in petitioner’s care
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separate grants based on the fact that they are not siblings.
See el fare Assistance Manual 2242.! The Departnent agreed to
put the two remaining children in the household into separate
grants for the future and to separate all of the children into
separate grants retroactively for a twelve-nonth period from
the date the matter was rai sed on appeal. That separation
will result in a retroactive paynent of over $3,000 to the
three children. It has also agreed for the future to all ow
each of the children a $375 per nonth shelter allowance. It
has refused, however, to adjust the retroactive grants to

i ncrease the shelter allowance or to nake corrections all the
way back to July of 1999 when the incorrect calculations
began.

PATH cal cul ates grant anmounts by conbi ning a basic need
standard for the nunber in the household (in this case each
child is a one-person household) wth a shelter expense anount
to determine a “need standard.” WA M 2245. PATH nmakes
paynments by subtracting other incone fromthe standard of need

and then “ratably reducing” the anount by a certain percentage

! That section provides that “An ANFC assi stance group nust include one or
nore eligible dependent children. |In addition, the assistance group mnust

i nclude all siblings (including half-siblings) who live with the dependent
child. "
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dependi ng upon what the Departnent can afford to pay out.
WA M 2245.24.°2

The basic need standard is set by regulation (currently
$428 for a one-person household) and is not cal cul ated based
on actual expense. WA. M 2245.2. The shelter all owance,
however, is based on the actual verified costs of shelter up
to a certain maxi mum (currently $400 outsi de of Chittenden
County). WA M 2245.3. Special rules apply when one or nore
RUFA assi stance groups live in the same household and share
shel ter expenses with others who are not part of their
assi stance groups. WA M 2245.5. The applicable regulation
is as follows:

Shar ed Househol ds

Total nmonthly requirenents of each assistance group which
shares a household or housing unit with one or nore

separate assistance groups and/or non-recipient nenbers
shall be conputed in accordance with the following rules

3. Wien one or nore assistance groups share a househol d
headed by a non-recipient:

a. Budget assi stance group(s) for full basic
[ needs] considering eligible nmenbers of the
assi stance group;

b. | ncl ude housing cost as incurred by each
reci pi ent group, each group’s share not to
exceed the housing all owance maxi mum and the
sum of all shares, including any non-

2 The current amount that the Department will cover is 51 percent of need.
WA M 2245, 24
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recipient’s share, not to exceed the total
cost of housing.

WA M 2245.5

This regulation allows the assignnment of a shelter anount
to any RUFA household up to the actual anmount of the rental
l[tability with two limtations: (1) the anmount of the shelter
al | onance cannot be greater than the nmaxi mum shelter anount
set forth in the regulations, and (2) that anmount when added
to other contributions nade by ot her nenbers of the household
cannot exceed the anmpbunt of the actual rent. The Depart nent
has tacitly acknow edged the operation of this rule by
al l owi ng each of the children presently in the household to
prospectively take a $375 shelter allowance. That anmount is
| ess than the $400 nmaxi mum and when added to contri butions
made by ot her househol d nenbers (presently $550 per nonth)
does not exceed the rent of $1,300 per nonth.

It goes without saying that any | owinconme person who
fully understood the operation of this rule would want to
cl ai mthe maxi num shelter allowance in order to get the
hi ghest possible benefit. Getting the maxinmumis particularly

critical since the all owed basic and shelter expenses are
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reduced by al nbst one-half before payments are made.® It is
al so indi sputable that PATH has an affirnative obligation to
explain the operation of the benefits prograns to recipients
so they may obtain the maxi num benefits payable to them

Lavigne v. Departnment of Social Wlfare, 139 Vt. 114 (1980).

Al t hough the petitioner and the worker apparently had
many conversati ons about shelter allocation as the rent
changed and children noved in and out of her household, there
is no evidence that the worker nade any attenpt to explain to
the petitioner that the assignnent of a shelter allocation was
an advant ageous step to take because it nmeant that she woul d
get nore in ANFC benefits. The conversations as recounted by
the worker in this matter nake it appear that the petitioner,
who i s an unsophi sticated person, was anxious not to | ook as
if she were taking advantage of the children in her care. She
obviously did not understand the actual nonetary val ue of the
housi ng she provided for the children’s well being and did not
make a connection between her failure to allocate a shelter
charge and her lack of noney for the children. This is

i nformati on whi ch shoul d have been carefully explained to her

3 This means that if the petitioner claimed that the child s shelter
expense is $375 she will only actually receive $187.50 towards the rent
for that child.
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before she wai ved any shelter allocation. PATH failed inits

duty to her when it did not give her this careful explanation.
After the intervention of the petitioner’s |awer, PATH

has adjusted the allocation for the future. The remaining

guestions are whether this rent allocation can be adjusted

retroactively and whether any correction can be nmade to either

the size of the grants or the allocation of rent for the

period prior to twelve-nonths before the appeal. The

regul ations in the Reach Up program governi ng paynent

adj ustments provide in pertinent part as foll ows:

Under paynent s

Department errors that resulted in underpaynent of
assi stance shall be pronptly corrected retroactively
under the follow ng conditions:

1. Wen the information was avail able to the departnent
at the tinme the error occurred to enable
aut hori zation of the correct amount.

2. Retroactive corrected paynent shall be authorized
only for the 12 nonths preceding the nonth in which
t he under paynent is discovered. Paynments shall be
aut hori zed irrespective of current receipt of, or
eligibility for, benefits.

3. The retroactive corrective paynents shall not be
considered as incone or as a resource in the nmonth
paid or in the follow ng nonth.

Corrective paynents shall be retroactive to the effective
date of the incorrect action, not subject to the above
[imtations, when:
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1. Odered as aresult of a fair hearing or court
deci si on.

2. Authorized by the Comm ssioner as the result of a
depart nment decision rendered on a formal appeal prior
to hearing.

Retroactive corrective paynents will be applied first to

any outstandi ng unrecovered overpaynent. The anount of

corrective paynent remaining, if any, shall be paid to

t he assi stance group.

WA M 2234.1

Under this regulation PATH has the strict obligation to
correct any paynents retroactive to twelve nonths prior to
di scovery if it had infornmation available to it at the tine
the error occurred which would have enabled it to authorize
the correct anmount. In this case, as PATH readily concedes,
it had information that the children were not siblings and
could have nade a correct decision at the earlier tinme that
the children shoul d have been on separate grants. It is
willing to nmake that correction.

PATH clainms that it did not have information about the
rental allocations back to Septenber 2000 whi ch woul d have
allowed it to nake a proper decision at that tine. That may
be true but the reason the Departnment did not have that
information is that it failed in its duty, as discussed above,

to explain the programto the petitioner so that she could

properly allocate rent to the children. What the Departnent
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did know was the total anmount of the petitioner's rent and the
total anmount of contributions from non- ANFC househol ds. These
amounts were reported to the Department on a regul ar basis.*
As the petitioner has made it clear that she would have taken
t he maxi num anmounts if she had understood, it would be easy
for the Departnment to cal cul ate what those anmounts shoul d have
been. The Departnent cannot rely on its breach of duty as a
defense to making a corrective paynment now.> It nust be
concluded that the petitioner has an absolute right to have
her paynents corrected not only with regard to the provision
of separate grants but also with regard to the use of the
shelter allocations for at |east the the twelve-nonth
retroactive period discussed in the regul ations.

The final question is whether the corrections can be made

all the way back to June of 1999 when the error first

4 The Departnent has destroyed its records before May of 2000 and is not
certain any |longer of the ampunts actually paid by non- ANFC househol d
menbers from June of 1999 until that date. It should not be too
difficult, however, to at |east estimte what amounts the other househol ds
paid during the prior twelve nonths based on reports made in May of 2000.
5> Because PATH clearly breached its duty to the petitioner it is not
necessary to enter into a full discussion of whether the Departnment is
formally “estopped” frominposing its rules on the petitioner. However,
it should be noted that the four elenents of estoppel laid out by the
Supreme Court in Burlington Fire Fighters Assn v. City of Burlington, 149
Vt. 293, 299 (1988) are fully nmet here: the Departnment knew the correct
facts about shelter allocation as it related to paynents, the petitioner
did not; the Department knew or should have known that the petitioner
woul d rely upon information it gave to her or did not give to her about

t he advant ages of allocating the maxi mum possi ble shelter anpunt; and the
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occurred. The regulations nmake it clear that the Comm ssioner
or the Board can authorize such a paynent. No standard has
been set for extending the tine frame. The Comm ssioner has
chosen not to extend the paynent all the way back. PATH has
of fered no practical or policy reasons for not extending these
benefits. There seens to be no reason for the Board not to
make the paynent retroactive to the date of the problem and
many good reasons for doing so.

The primary reason to make the full paynent is that three
children suffered a real detrinment by not getting anounts they
needed to live on and should be reconpensed now. The worker
i nvol ved seens to have had insufficient training in setting up
grants and advising petitioners as to their rights which |ack
of training inpacted financially upon this famly. Quality
control procedures which are designed to detect such failures
did nothing to pick up these errors. The incorrect paynents
continued for over two years and were only renedi ed when the
petitioner’s attorney brought themto PATH s attention.
Finally, the petitioner has had to wait for a resolution in
this matter for an additional nine nonths while the Departnent

consi dered whether it wanted to resolve this matter w thout a

petitioner did in fact not allocate the maxi num shelter all owance to
children in her care and they therefore suffered a financial detrinent.
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Board decision and finally said no giving very little

expl anation, at least as to the twelve-nmonth limtation. The
petitioner has yet to see a penny of the admtted twel ve-nonth
under paynment from Sept enber 2000 to Septenber 2001 | et al one
any other anmounts. Limting paynent to these children now
could only be viewed as a reward for error and delay which
shoul d not be countenanced. The petitioner has made a good
case for extending the corrective paynents back to the
original date of the error.

For reasons set forth in this decision, the grants of al
three children should be recal cul ated back to June of 1999 by
separating theminto separate househol ds and by allocating the
maxi mum shel ter anounts available to each child.® The
deci sion of the Departnment not to correct these overpaynents

shoul d be reversed.

6 The fornula used for this calculation should be the total amount of the
rent mnus paynents actually made by ot her househol d nenbers. That figure
shoul d be divided anong the children in the household who were then on an
ANFC grant. That is the anpbunt of the rental allocation unless the figure
is in excess of the maxi mum shelter allowance per household in effect at
that time. |If the figure is in excess than the nmaxi num shelter all owance
shoul d be used. It is not necessary under the regulation to presune or
require a shelter contribution fromany househol d nenber who does not
actually make a contribution. This rule would include the petitioner
hersel f as the non-recipient caretaker



