STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,272

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Aging and Disabilities (DAD) uphol ding her discharge froma
residential care home. DAD has noved that the case be

di sm ssed for nootness.

FI NDI NGS OF FACT

In lieu of a hearing, the petitioner was asked to nake an
of fer of proof in order to determ ne whether there is any
di scerni bl e controversy here. For reasons of this prelimnary
ruling, the petitioner’s allegations bel ow are deened to be
truel:

1. The petitioner is eighty-five years old and is
blind. She lived at a Level 3-comunity care hone from
February 2, 1999 until about August 16, 2001. Al though she
was | egally blind when she was admtted to the community care

home, she did have a little bit of sight in one eye, and she
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was able to | earn her way around the room and bat hroom and
becanme very famliar with the |ayout of her space.

2. On June 3, 2001, the petitioner received a “Notice
of Discharge” fromthe adm nistrator of the community care
home. 2
3. The petitioner appeal ed the “Notice of Di scharge” by
letter dated July 18, 2001.3

4. The appeal was denied by the Director of DAD s
Di vision of Licensing and Protection on August 10, 2001, and a
timely appeal was filed with the Human Services Board.*

5. On August 16, 2001, the petitioner was brought from
the community care home to a hospital by anmbul ance, and was
not admtted to the hospital because there was no nedi cal
reason for her admission.® Wen she went to return to the

community care hone, the adm nistrator refused to allow her to

return, despite the fact that the DAD Residential Care Hone

! The Departnent in its nmenorandum does not appear to disagree with any of
this information although the parties were unable after sone effort to
submit an agreed upon stipulation in this matter.

2 The reason for this notice was the hone’s belief that the petitioner’s
care needs had becone too difficult for it to handle. She was offered a
place in a nursing facility.

3 The gravamen of the petitioner’s conplaint, according to her attorney,
was that transferring her on such short notice would be traumatic and that
the home could obtain a waiver to care for her needs, at |east for sone
period of tine.

4 Board records show that the appeal was filed on August 28, 2001.

° The Departnent adds that the trip to the hospital was on the advice of
the petitioner’s physician
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regul ations provide that “the resident may remain in the room
or hone during the appeal.” 5.3a(2)iii.

6. As a result of the admnistrator’s refusal to allow
her to return to her room the petitioner was admtted to the
hospital as a social adm ssion (days for which Medicare did
not pay, since there was no nedi cal reason for the adm ssion),
and then noved to a nursing hone.

7. The petitioner is currently living at the nursing
honme and wants to remain there rather than return to the

community care facility, since she has now becone used to it.

ORDER

The petitioner’s appeal is dism ssed as noot.

REASONS

Regul ati ons adopted by the Departnent of Aging and
Disabilities (DAD) require residential care hones operating
under license in this state to give at least thirty days
advance notice to a resident if an involuntary discharge is to
take place. Residential Care Hone Licensing Regul ations,
Cctober 3, 2000 (RCHLR) 5.3.a.(1) and (2). A resident has the
right to appeal that decision to the DAD |licensing agency

within ten days of the receipt of notice and to receive a



Fair Hearing No. 17,272 Page 4

decision fromthe director within eight days of the appeal.
RCHLR 5.3.a.(3) Thereafter, an appeal nust be taken within
ten days to the Human Services Board which conducts a de novo
evidentiary hearing in accordance with 3 V.S. A 8§ 3091. RCHKR
5.3.a.(3)(vi). The resident may stay in the roomor hone
during the pendency of the appeal. RCHLR 5.3.a.(2)iii.

In this schene and under 3 V.S. A. 8§ 3091, the Board has
jurisdiction over the actions of DAD not over the actions of
the community care hone itself:

An applicant for or a recipient of assistance, benefits

or social services from. . . the departnment of aging and

disabilities . . . my file a request with the Human

Services Board. An opportunity for a fair hearing wll

be granted to any individual requesting a hearing because

his or her claimfor assistance, benefits or services is
denied, or is not acted upon with reasonabl e pronptness;

or because the individual is aggrieved by any other
agency action affecting his or her recei pt of assistance,

benefits, or services . . . or because the individual is
aggrieved by agency policy as it affects his or her
si tuati on.

The grievance which the Board may hear in this case is
t he di sagreenment the petitioner has with the |licensing
director over the nmerits of the community care hone’s proposed
transfer of her to a nursing facility. Wile the petitioner
may have once disagreed with her transfer fromthe community
care home, she no longer takes that position. She does not

want to return to that hone which she was forced to | eave over
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ten nonths ago. Her real grievance at this tinme appears to be
with the nursing honme for discharging her while her appeal was
pendi ng. °

Wiile the petitioner may have a grievance agai nst the
nursing honme if it violated the rules, she does not have any
present grievance against DAD. There is no evidence that the
DAD was consulted or took any part in the petitioner’s
di scharge fromthe facility on August 16, 2002. The only role
DAD has played in this matter is to agree with the origina
proposal of the conmmunity care hone that it would be nore
appropriate and safe for her to be in a nursing hone. As the
petitioner is nowin a nursing honme and does not want to
| eave, it must be determ ned whether this case is “noot” and
t hus shoul d be di sm ssed.

The Vernont Suprene Court has said that as a general rule

a case becones noot “when the issues presented are no | onger

61t appears that the petitioner was discharged after the Departnent had

i ssued its decision agreeing with the community care hone but before the
petitioner had filed her appeal with the Human Services Board. The appea
appears to have taken place ei ghteen days after the Departnment’s decision
in this case and sone twel ve days after her discharge. Under DAD s rules,
the petitioner had ten days to file an appeal with the Board but the
notice provi ded by the Department said 30 days. It nust be noted that the
“"ten” day provision conflicts with the Board' s rul es adopted under 3

V. S. A 3091 which does provide for a thirty day appeal period unless

ot herwi se provided by statute. The statute governing appeals from
licensing decisions at 33 V.S. A 7118 does not provide a different appea
period. It is not clear in the regul ati ons whether the comrunity care
hone is obligated to keep residents for the thirty day period follow ng a
deci sion by the licensing agency in case a further appeal is decided.
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‘“live’ or the parties lack a legally cognizable interest in
the outcone.” Inre S .H 141 Vvt. 278, 280 (1982). 1In that
case the Court decided that an appeal to the Human Services
Board made by a mnor in SRS custody regarding a school she
had been placed in was noot once the mnor |eft the school.
The court al so decided that absent an action for damages or
representation of a class of persons simlarly situated the
petitioner had no further cognizable interest. 1d. at 280.
The only exception to the latter was limted to a case where
the action was too short to be fully litigated prior to review
and there was a reasonabl e expectation that the appell ant
woul d be subjected to the same action again. |Id at 281. In
that particular case the Court determ ned that the chance of
the m nor being sent back to the school again for such a short
period of tinme that review could be evaded was too renote to
meet this exception.

Appl ying those principles to the petitioner’s appeal it
must be simlarly found that there is no “live” issue. The
petitioner appeal ed because she disagreed with the |icensing
director’s decision that her discharge was warrant ed.
However, the petitioner is no longer in the conmunity care
facility and no | onger wishes to be there. Therefore, it is

of no consequence now whet her the director was right or wong
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in her decision. Like the mnor inlnre S . H, the petitioner

is neither suing for damages nor |eading a class action
| awsuit (neither of which actions can take place before this
Board). As a result, she has no further legally cognizable
interest in the outcone of this matter. Likewi se there is no
“limted’” exception to this standing doctrine in her case
because it is extrenely unlikely that she will ever be
subj ected to anot her decision from DAD agreeing to her
transfer to a nursing home since she is already in one. Even
if that were to happen, the facts of any new transfer would
necessarily be unique and not a repeat of the old deci sion.
The petitioner has argued that failure to hear this case
shields the adm nistrator of the community care honme from
review of her “unlawful” actions. That is not true. DAD has
an obligation to enforce its own regulations. |If the
petitioner can persuade DAD that the regul ations have been
vi ol ated, DAD has a nunber of renedies available to it to
sanction the community care hone. See RCHLR 4.15 and 4. 16.
and 33 V.S.A 8§ 7111. There may be other |egal renedies such
as a suit for danages or a class action |awsuit against the
community care honme available to the petitioner herself.
However, the Board does not have the jurisdiction to hear

gri evances by the petitioner against the community care hone,
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only grievances against DAD. In as nuch as any grievance the
petitioner may have had agai nst DAD is now resol ved, the case

must be di sm ssed as noot.



