STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17, 263
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al and Rehabilitation Services (SRS) closing her
registration to operate a famly day care home. The issue is
whet her the Departnment's decision is in accord with the

pertinent statutes and regul ations.

FI NDI NGS OF FACT

1. The petitioner applied for a Registration to operate
a famly day care in her hone on March 27, 2001. Pursuant to
that application the Departnent issued her a Registration
effective April 24, 2001. On her application the petitioner
listed several famly nenbers as residing in her househol d.
The application did not nention her stepfather or her brother.
There is no dispute in this matter that the petitioner's
brot her had a felony conviction in 1995 for | ewd and
| asci vi ous conduct and that the petitioner's stepfather had
several felony convictions between the years 1960 and 1973.

2. On July 16, 2001 the Department received information
that the petitioner's brother was residing in the petitioner's
home. On that day a Departnent |icensor called the petitioner

to check on this report. The petitioner denied that her
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brother lived with her and agreed to furnish the Departnent
with a witten statenent that her brother would not be all owed
in her hone during the hours she operated her day care.

3. Upon further investigation the Departnment determnm ned
that on the norning of July 13, 2001, a Friday, the
petitioner's stepfather and nother, both of whomwere |iving
in the petitioner's hone, had told the Vernont State Police
that the petitioner's brother had been living in the honme and
had been paying rent to the petitioner's nother for the |ast
four years. The Departnent al so | earned that the police had
obtai ned the brother's address fromtheir records, and that
they had found himsleeping in the petitioner's hone that
nor ni ng.

4. On August 7, 2001 the Departnent's |icensor visited
the petitioner's hone. At that tine the petitioner told the
licensor that her brother's children (her nieces and nephews)
lived in her home (they had been |isted as househol d nenbers
on the petitioner's application) but that, although her
brot her was their |egal custodian, he |lived "somewhere in
Swant on" and only came to the house on weekends. The |icensor
al so spoke to the petitioner's nother that day who told her
that the petitioner's brother (her son) lived "in Franklin or
Fairfield" and only cane to the house occasionally.

5. Based on its investigation the Departnment determ ned
that the petitioner had failed to |ist her stepfather and

brot her as nmenbers of her househol d, and that because of their
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crimnal records the petitioner was in violation of the
regul ations and that her Registration would be revoked.

6. At the hearing in this matter, held on Novenber 26
2001, the State Police officer who had hel ped arrest the
petitioner's brother testified credibly as to what the
petitioner's stepfather and nother had told himand ot her
police officers on July 13, 2001 as to the petitioner's
brother living in their home.

7. The petitioner declined to testify at the hearing.
However, her stepfather, who handl ed the presentation of her
case, testified that the petitioner's brother has a phone and
gets nail at addresses in Swanton and Fairfax. He admtted,
however, that the petitioner's house is considered the
brother's "hone", that he has his own roomthere in which he
keeps cl ot hes and personal bel ongings, that he lists that
address on his drivers |license, and that he "can cone and go
as he pl eases".

8. Based on his deneanor and the wei ght of evidence to
the contrary the testinony of the petitioner's stepfather that
the petitioner's brother resided el sewhere than in the
petitioner's home is found to be not credible.

9. The petitioner's stepfather and another w tness al so
testified that in March 2000, during the tinme the petitioner
applied for her Registration, the stepfather had been |iving
in Maine due to a tenporary dispute he was having with his

wife (the petitioner's nother). Therefore, the stepfather
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argued, the petitioner's failure to list himon her
application was inadvertent and she should not be found to
have m sl ed the Departnent even though he had noved back into
t he househol d several weeks before the Departnent issued the
petitioner her Registration.

10. This argunent is severely undercut, however, by the
uncontroverted fact that the stepfather had continuously |ived
in the household for several years prior to March 2001.

During this tinme, his wife (the petitioner's nother) had held
a Registration to operate a day care at the sanme address. The
petitioner's application in March 2001 was essentially to take
over her nother's business. Tellingly, however, the
petitioner's nother had never reported her husband's presence
in the household during the entire time she held her day care
registration. Based on this it is reasonable to infer that
the petitioner was fully aware of her stepfather's crim nal
record and that, |ike her nother before her, she intentionally
failed to list himas a nenber of her househol d.

11. Simlarly, the petitioner's nother never |isted her
son as a nenber of her househol d when applying to SRS for her
Regi stration. Again, this and the credible evidence that the
petitioner's brother was, in fact, residing at their hone,
| eads to the reasonable inference that the petitioner
intentionally failed to report this nenber of her household
whom she knew had a crimnal record.

12. The stepfather also testified that as of May 2001 he
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had constructed a separate entrance to the day care.

Therefore, he argues that he and the brother were |iving

el sewhere in the building, and that the petitioner had a valid
reason not to list themas living in the household. This
argunment i s undercut by the fact that the petitioner |isted
her nother and her nieces and nephews as nenbers of her
househol d when she applied for her Registration even though
they were living in the sane part of her house as her
stepfather and brother. Again, the petitioner's failure to
Iist her stepfather and brother cannot be found to have been

the result of confusion or inadvertence.

CORDER

The Departnent's decision is affirned.

REASONS

33 V.S.A 8§ 306(b)(3) and 3 V.S. A § 814 authorize the
Commi ssi oner of Social and Rehabilitation Services to issue
licenses for day care facilities, promul gate regul ations
applicable to those facilities, and to deny or term nate
|icenses for "cause after hearing”. Anong the regul ations
pronul gated by the Comm ssioner is the follow ng, which
appears in the Departnent's Regulations for Family Day Care

Hones:
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Section I, No. 4 - The followi ng persons may not
operate, reside at, be enployed at or be present at a
fam |y day care hone:

a. persons convicted of fraud, felony or an offense
i nvol vi ng vi ol ence.

As noted above, the petitioner does not dispute that her
stepfather and brother have crimnal records of felony
convictions. Although the petitioner nmay be a good provider
of care to children, the Board has expressly upheld the
Departnment's policy that, unless expressly waived by the
Depart ment under exceptional circunmstances, the above
regul ati on i nposes an absolute bar to persons with such
crimnal records fromoperating or residing at a famly day
care home. See Fair Hearing No. 14,993. Nothing in the
regul ati ons supports the position that a separate entrance to
the area in the home where day care is provided, per se,
negat es the above regul ati on.

Had the petitioner been forthright fromthe start in this
matter, she may have been able to denonstrate to the
Department that neither of these individuals poses a threat to
the children in her care. |Instead, however, she chose to
continue the deception, apparently started by her nother, of
trying to mslead the Departnent as to who lives in her hone.
Thus, it cannot be concluded that the Departnment has abused
its discretion in determning that the violation of this
regul ati on was "cause" for revocation and denial of the

petitioner's day care registration. The Board is, therefore,
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bound by law to affirmthe Departnent's decision. 3 V.S. A 8§
3091(d), Fair Hearing Rule No. 17.
# # #



