STATE OF VERMONT

HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,254
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of PATH findi ng that
her son is not eligible for the Dr. Dynasaur program
(Medi cai d) because he is no longer in the petitioner’s

househol d.

FI NDI NG OF FACT

1. The petitioner is the nother of a seventeen-year-old
boy who has multiple disabilities, including |earning
deficits, ADHD, pol ysubstance abuse and nmj or depression. He
is on an |.E P. at school. The petitioner has enrolled her
son in substance abuse and psychiatric counseling which is
paid for through the Dr. Dynasaur program

2. The petitioner is divorced fromher son’s father and
she has sol e physical custody of her son pursuant to a famly
court order. The boy’'s father attenpted to get custody
changed in February of 2001 because he was not supportive of
t he substance abuse treatnment. The court denied the father’s

request and continued custody solely in the petitioner.
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3. The petitioner has great difficulty controlling her
son’s nmovenents and he frequently | eaves the hone for weeks at
a time without her perm ssion. Sonetines he stays with his
father, sonetinmes with friends and other tines the petitioner
does not know where he is. She continues to nmaintain a hone
for himand encourages himto return to it. She also
encourages her son to remain in counseling and in school.

4. During a discussion with a PATH worker in July of
2001, the petitioner revealed that her child had not spent the
ni ght at her home since the beginning of July. The worker
then sent the petitioner a notice that the child s Dr.

Dynasaur benefits would close in August of 2001 because he was
no longer in the household. The petitioner appeals that

determn nati on

ORDER

The decision of the Departnent termi nating the

petitioner’s son’s Dr. Dynasaur benefits is reversed.

REASONS
Dr. Dynasaur is a Medicaid programwhich will cover
chil dren under eighteen in a household within the incone
l[limts. WA M 3001.22 and 3001.3. The regulations for this
program are sparse and say little about |iving arrangenents

ot her than that the parents of children “living in the
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househol d” nust be included to determ ne financi al
eligibility. WA M 3001.31.

The general Medicaid regulations link eligibility of
famlies with dependent children to the requirenents of the
ANFC (now Reach Up Financial Assistance) regul ations. MO02. 1.
Those regul ations state that “[t]o be eligible for Reach Up, a
child nmust be living with a relative or a qualified
caretaker”. WA M 2302.1.' The term“living with” is not
further defined in the regul ations. However, the regul ations
defining “hone” do shed sone light on what “living with” m ght

nean.:

A hone is defined as the famly setting maintained,
or in the process of being established, in which the
relative or caretaker assunes responsibility for care and
supervision of the child(ren). . . The child(ren) and
relative or caretaker normally share the sane househol d.
A home shall be considered to exist, however, as |long as
the relative or caretaker is responsible for care and
control of the child(ren) during tenporary absence of
either fromthe customary famly setting.

WA M 2302.13
This regul ation focuses on a child' s hone as the dwelling
pl ace of the relative who is responsible for the care and
control of the child and who maintains that hone for the

child. That sanme focus can be found in a RUFA regul ation

'The Medi caid regul ations also state that a caretaker relative
must be “living with” an ANFC-related child in order to get
Medi cai d benefits for herself. M23. As the petitioner does
not receive Medicaid benefits herself, this is not an issue in
this case.
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which nore fully defines the tenporary absence of a child from

t he hone:

Fam |y Separation

An adult participant in the Reach Up program. . . shal
notify the district director of any physical separation
of the adult and child that continues or is expected to
continue for 30 days or nore. Eligibility shall continue
when the followi ng conditions are net:

1. The adult participant . . . continues or
supervi ses continuing care and supervision of the
eligible child; and

2. A honme is maintained for the child or for return
of the adult participant within six nonths; and

3. Eligible fam |y nenbers have conti nui ng need.

WA M 2224

The Board has interpreted the above provision as
triggering a “review of the situation to determ ne whether the
parent is continuing to exercise control over the absent child
and to determ ne whether the child is expected to return to
the honme within six nonths” whenever a child appears to be
absent fromthe honme. Fair Hearing No. 15, 433.

That review does not appear to have taken place in this
case. If it had, the fact of the nother’s continuing |egal
care and control over the child would have been reveal ed as
well as the fact that the child has no other hone and is
expected to live in the petitioner's home on a daily basis.

G ven these facts, the child s eligibility for Dr. Dynasaur as
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a menber of his nother’s household is undeniable. To hold
ot herwise would require a declaration that this unfortunate
child is not eligible for Dr. Dynasaur at all because he lives
in no household. Such a declaration runs afoul of the
| egi sl ative purpose of providing health coverage for al
Vernont children wi thout financial neans. See. WA M 3000.
Furthernore, it is worth pointing out that in Fair
Hearing No. 15,433 (cited above), both divorced parents
attenpted to collect ANFC benefits for the child. The above
regul ations served in that case to clarify which relatives may
recei ve benefits on behalf of a child and to insure that
benefits are actually being use for the child. Those
considerations are not present in a Dr. Dynasaur case where
the caretaker relative gets no noney to spend on behal f of the
child. Al paynents are nade to persons who provide nedi cal
services to the child. Therefore, it nakes no sense to inpose
strict rules of eligibility based on how often the child
sl eeps at or be present in the home of his parental custodian.
PATH s conclusion that the child is not living in his nother’s
househol d for purposes of the Dr. Dynasaur program nust be
reversed as inconsistent with its own regulations and the
pur poses of the program

HHH



