STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,208
)
Appeal of )

| NTRCDUCTI ON

The executor of the petitioner’s estate challenges the
anount of the Medicaid patient share established by the
Departnent of Prevention, Assistance, Transition, and Health
Access (PATH) during the tinme of his residence at a long term

care facility.

FI NDI NGS OF FACT

1. No hearing was held in this nmatter because the
parties agreed that it could be submtted by stipulation.
Al t hough the appeal was commenced al nost one year ago, the
signed stipulation was not submtted until a nonth ago. The
parties indicated in the cover letter to the stipulation that
there was a remai ning area of dispute and that it would be
addressed through an affidavit to be filed by the deceased
petitioner’s executor and attorney. It is not clear whether
PATH agrees with the facts alleged in the affidavit, but for
purposes of this appeal, it is assuned that those facts are

true. Because the stipulation and affidavit are excessively
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| ong and contain rmuch information not relevant to the
deci sional issue here, only the pertinent stipulated facts are
distilled and set forth bel ow

2. C.H was an elderly man who had given his "power of
attorney" to his attorney in Septenber of 1998. Wwen CH's
health began to fail, his daughter arranged for himto be
admtted to a long-termcare facility which he entered on
Oct ober 23, 2000.

3. A few days before his adm ssion to the long term
care facility, C H’'s daughter and his attorney filed an
application for Medicaid benefits. CH's attorney had a
nunmber of communications both oral and witten with a PATH
wor ker in connection with the Medicaid application because
C.H’'s financial situation was conplicated. The attorney al so
put in many hours working to obtain verification of CH’s
eligibility for Medicaid

4. A final determination of eligibility for C H was
made on June 26, 2002 at which time CH was notified that he
was eligible for Medicaid and that his patient share would
consist of the entirety of his nmonthly incone |less a nonthly
deduction for his health insurance premiumand a nonthly

al | omance for personal expenses, or about $1,032.01 per
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month.! Under this decision, Medicaid wuld pay the
di fference between the long-termcare nonthly bill and the
anount of the patient share.

5. C.H’'s attorney appealed this decision on July 12,
2001 chal l engi ng the anobunt of the patient share. Wile the
nursi ng home had been receiving direct paynents of the
petitioner’s Social Security benefits during all of these
nont hs (some $7,000 to $8,000), the attorney had been the
payee of about $340 per nmonth fromtwo nortgage notes held by
the petitioner. By the tine PATH nade its eligibility
deci sion, sonme $3,000 had been collected by the attorney for
the tinme period since C.H had entered the |long-termcare
facility. PATH s patient share decision neant that a little
over $2,000 of the noney received by the attorney on behal f of
C.H was due during this period of tine to the nursing hone.
The attorney had spent that noney and nore paying $292 for | ot
rent and $2,225.30 for his own |legal services to CH He also
stated that the petitioner had other recent unpaid nedical
bills anounting to about $750 which had yet to be paid but

whi ch were incurred before the date of onset of Medicaid

! The nmonth of COctober was pro-rated to reflect the fact that he was only
inthe facility for about a week. The amount was later raised to
$1,052. 01 per nonth based on an increase in Social Security benefits in
January of 2001.
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eligibility, October 23, 2000. Finally there was an overdraft
paynent owed to a bank which was as yet unpaid.

6. C.H died on July 19, 2001, a week after his appeal
was filed. There is insufficient income in his estate to pay
his old nedical bills, the remainder of his nursing hone bill
and additional attorney’s fees incurred by the estate. His
attorney has continued this appeal as the executor of his
wll. He asserts that a deduction should be made fromthe
anount of the patient share to reflect other outstanding bills
whi ch the petitioner had.

7. The attorney has al so clained that the PATH worker
never informed himthat he would not be able to deduct these
outstanding bills fromC H s incone when a patient share
anount was established. He acknow edges that the worker said
she had a conversation with C H s daughter about paynent to
t he home pending a decision. However, it was his belief that
t he daughter was not aware of this rule as she had asked him
to continue to pay other outstanding debts with the incone
while CH was in the long termcare facility. No allegation
was of fered, however, that there was ever any inquiry on the
part of the attorney or the daughter about paynent obligations
pending a decision on eligibility. Mst inportantly there

were no allegations that CH hinself was in any way
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ultimately harnmed by any all eged om ssions of the Departnment
or that different actions would have been taken by the

attorney if he had known the real situation.

ORDER

The decision of the Departnent is nodified retroactively
to reflect a deduction of outstanding nmedi cal expenses only
fromthe applied incone used for the petitioner’s Mdicaid

eligibility.

REASONS

Al t hough the recipient of Medicaid assistance in this
matter is deceased, PATH does not argue that this matter is
nmoot nor that the estate |acks standing to pursue an appeal
before the Human Services Board. 3 V.S. A § 3091(a).
Al though the petitioner has not and wll not be denied access
to health benefits by any decision of PATH, the integrity of
the program and thus the access of other recipients to health
care is certainly still very nmuch at stake, nmaking a decision
by the Board appropriate in this matter.

A person who lives in a long-termhealth care facility
who is found eligible for Medicaid is charged sone anount of

his “applied incone” as a “patient share” each nonth to be
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paid to the facility.? Medicaid Manual (M Section 415.
“Applied inconme” includes Social Security benefits and
unear ned paynents (such as rent or nortgage paynents) mnus a
deduction for the Personal Needs Allowance, which at the tine
at issue was set at $47.66 per nonth. M 8§ 413, Procedures
Manual (P) § 2420 D

The regul ations at M8 414 also allow a further deduction
for eligible nmedical expenses, including the cost of health
i nsurance and nedi cal expenses not covered by Medicaid. The
petitioner received a deduction of $45.50, later raised to $50
per nonth, based on the cost of his Medicare premum The
petitioner also infornmed the Departnent that he has $745.10 in
medical bills incurred in 2000 before he was determ ned
Medicaid eligible. As these bills were not covered by
Medi cai d and had not been previously presented for deductions
t hey shoul d have been deducted fromhis “applied i ncone”
during the first Medicaid accounting period. The bottomline
is that the patient’s overall patient share should have been
$745.10 less for the period he was in the nursing hone and

t hat anount shoul d have been picked up by Medi cai d.

2 According to the Departnent’s procedures manual, the average nonthly cost
to a private patient of nursing facility services is $4,726 per nonth.
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The regul ations do not allow for the deduction of any
other itenms from“applied income”, including bills owed to
| andl ords, banks and attorneys. The regulation evidences a
policy of allow ng the indigent (and presumably judgnent -
proof) individuals on Medicaid the opportunity to keep noney
for personal needs and nedi cal expenses only. The paynent of
other creditors is not considered essential to the health and
well being of these individuals to the extent that the state
is willing to subsidize those paynents. It cannot be said
that this policy is an unreasonable one in |ight of Medicaid s
policy “to assist Vernont’s eligible | owincone individuals to
gain access to needed nedical services”. M 8§ 100.

The petitioner’s estate has argued that PATH failed to
give CH notification that he would not be provided an
al l omance to pay other creditors under the Medicaid
regul ations. The worker involved says that she did explain
programrules to C. H’'s daughter. There is no question that
t he Departnent has an obligation to informapplicants and
recipients of the rules and regulations that will be applied

to them See Lavigne V. Departnent of Social Wlfare, 139 Vi.

114 (1980) and Stevens v. Departnent of Social Wl fare, 159

Vt. 408 (1992). |If it failed to do so (and no finding can be

made that it has in this case short of an evidentiary
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hearing), it has breached a duty to CH However, the breach
of a duty alone is not enough to “estop” the Departnent from
applying its rules with regard to a recipient.
The Supreme Court has set forth the four essenti al

el emrents of estoppel as follows: (1) the party to be estopped
must know the facts; (2) the party to be estopped nust intend
that its conduct shall be acted upon or the acts must be such
that the party asserting estoppel has a right to believe it is
so intended; (3) the party asserting estoppel nust be ignorant
of the true facts; and (4) the party asserting estoppel nust
detrinentally rely on the conduct of the part to be estopped.

Burlington Fire Fighter’'s Association v. Cty of Burlington,

149 Vt. 293, 299 (1988).

There is no question in these benefits cases that PATH
knows its own rules and regul ati ons and expects or shoul d
expect that persons it gives (or does not give) information to
are acting in reliance upon that information or |ack of
information. As noted above, PATH has a duty to persons who
are applicants for or recipients of benefits with regard to
gi ving them pertinent and accurate information.

However, in order to estop PATH fromenforcing its rules,
C.H's estate nust also show that C H or his representatives

were ignorant of the true facts and that there was detrinenta
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reliance on those facts. The petitioner’s estate has not
stated any facts upon which such a finding could be made on
these two counts. Wiile C. H hinself was undoubtedly ignorant
of the true facts, his | awer who was al so acting under power
of attorney for him certainly had excellent reasons and the
requisite training to discover the true facts by naking an
appropriate inquiry or |ooking at the Medicaid regul ati ons.
CH lived in the nursing facility some eight nonths before he
was determned eligible. During that period of tine he was
probably running a bill of some $4,000 plus dollars a nonth
whi ch was not being covered by his $700 per nonth Soci al
Security check. [If CH’'s attorney was not sure if he was
even going to be found Medicaid eligible, it would seem
prudent to have had sonme conversation with PATH about what
anounts should be paid to the hone in the interim It nust be
found that the petitioner’s representatives had not only anple
reason and ability to find out the true facts but also a
fiscal obligation to himto do so. They cannot now hide
behind their "ignorance" in this matter as a ground for
estoppi ng the enforcenent of these patient share provisions.

And finally, and nost crucially, the estate has not shown
that it suffered any detrinent fromits |lack of know edge

about the Medicaid rules. If the petitioner were still alive,
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it is possible that the choice to pay other creditors than the
nur si ng home coul d have jeopardi zed the petitioner’s ability
to stay in the nursing facility. However, now that he is
deceased it is difficult to determne any detrinent to him
He died owing nore bills than he had noney to pay. |If he had
pai d the nursing honme his share every nonth, he would still
have owed the bank, or the landlord or the attorney. Because
he did not pay every nonth, the nursing hone becane just

anot her one of the creditors who cannot be paid off fromhis
estate. The estate has not shown how this is a detrinent to
CH at this time. Since there is no evidence supporting the
third and fourth elenents of estoppel, it is not necessary to
determ ne whether the Departnment failed to give the
petitioner’s representatives inportant information in the
first place.

Absent success on a theory of estoppel, the estate cannot
prevail on its claimthat non-nedical bills be deducted to
determne the patient’s share. The matter is upheld except to
the extent that PATH failed to deduct the petitioner’s nedical
bills fromhis patient share cal cul ation

HHH



