STATE OF VERMONT

HUVAN SERVI CES BOARD

In re ) Fair Hearing Nos. 17,070
) 17, 326
Appeal of ) 17,410
) 17, 490
) & 17,522

| NTRODUCTI ON

The petitioners in these consolidated appeals are
Medi cai d beneficiaries under the age of twenty-one who have
applied for and have been deni ed coverage for orthodontic
treat ment because they do not neet criteria adopted by the
Departnent of Prevention, Assistance, Transition, and Health
Access (PATH) for treatnment. The issues are whether the
witten criteria adopted by the Departnent and its application

of those criteria violate federal Medicaid | aw

PROPOSED FI NDI NGS OF FACT

Ceneral Program Facts

1. The Vernont State Medicaid plan does not cover
orthodontic services for adults and is not required to do so
by the federal Medicaid |aws. The Early Periodic Screening,
D agnosi s and Treatnment (EPSDT) provisions of Medicaid do

require all states participating in the programto provide
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sone | evel of dental services, including orthodontics to
reci pients under the age of twenty-one.

2. PATH s (at that tinme the Departnent of Soci al
Wel fare’s) response to the EPSDT requirenments has been the
i npl ementation of a “nedically necessary” orthodontic
treatment program for an individual under the age of twenty-
one “to correct a severe malocclusion.” The terns in
guotations are further defined in the regulations as requiring
that the individual’s “condition nmust have one mgjor or two
m nor mal occl usi ons according to diagnostic criteria adopted
by the department’s dental consultant or if otherw se
necessary under EPSDT found at MLOO.” (Enphasis supplied.)
Orthodontic treatnment provided by PATH can be either
“interceptive” which prevents a devel opi ng mal occl usi on due to
harnful habits, or “conprehensive” which treats a mal occl usion
whi ch al ready exi sts.

3. The criteria referred to above were adopted by a
commttee of dental health professionals, including dentists
fromthe Departnent of Health, orthodontists who practice in
the community, and, since 1994, the President of the Vernont
Society of Orthodontists. The commttee neets fromtine to

time to reviewthe criteria and to update it if necessary.
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4. The nost recent “diagnostic treatnent criteria” used
by PATH for either interceptive or conprehensive orthodontic

treatment are as follows: Major criteria: Cleft palate; severe

skeletal Class Il1l; Posterior crosshite (3+ teeth); other

severe cranio-facial anomaly; Mnor criteria: |npacted cuspid,

2 Bl ocked cupsids per arch (deficient by at |east 1/3 of
needed space); 3 Congenitally mssing teeth, per arch
(excluding third nolars); Anterior open bite 3 or nore teeth
(4+mm); Crowdi ng per arch (10+mr), Anterior crossbhite (3+
teeth); Traumatic deep bite inpinging on palate, Overjet 10+mm
(measured fromlabial to |abial).

5. Medi cai d orthodontic providers are given forns
containing these criteria and are infornmed that eligibility
for treatnment depends upon a mal occl usion which is “severe
enough to neet a mninumof 1 major or 2 m nor diagnostic
treatnent criteria.” Providers are asked to check off all of
the criteria that apply. Although the formcontains a space
to list a diagnosis it does not allow the listing of other
condi tions which m ght exist.

6. When a child has only a dental inpairnent, as
opposed to a conbined inpairment fromdental and nedical
probl ens, PATH reviews information provided on its formby the

treating orthodontist to see if one major or two m nor
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criteria are net. |If the criteria are net, the child is
granted without further evaluation or review |If the criteria
are not net, the child is denied, again, wthout further
eval uation or review

7. If the child has both a dental and nedi cal problem
the request is reviewed “as otherw se necessary under EPSDT
found at MLOO." PATH never uses this EPSDT criteria passage
to evaluate strictly dental problens. None of the petitioners
inthis matter all eges a conbination dental and nedi cal
probl em

8. PATH s dental health professionals state that their
goal in providing orthodontic treatnent is to insure that
“handi cappi ng nmal occl usions” are treated. They define this
termas a nmal occlusion that inpedes function in relation to
chew ng, speech or digestion. It is their opinion that this
is the coverage contenpl ated by EPSDT regul ati ons. They
believe that functional inpedinents of this type are
relatively rare. They estimate that ninety percent of
children who neet one major or two mnor criteria they have
adopted do not actually have “handi cappi ng mal occl usi ons*.
They have adopted what they believe are generous criteria
whi ch may sweep in non-handi cappi ng conditions as well but

whi ch are designed to insure that no child with a truly
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“handi cappi ng” condition is left untreated. The |ine was
purposefully drawn at a | ow |l evel of inpedinment for the
“safety” of the children

9. PATH s witten regul ati on does not contain the
definition of “severe mal occlusion” offered by PATH s dental
experts. The term“severe” is defined only with reference to

the listed inpairnents.

| ndi vi dual Petitioner Facts

Petiti oner C. J.

10. The petitioner C.J. is a thirteen-year-old girl whose
ort hodonti st requested Medicaid coverage of treatnent he
proposed for her on February 2, 2001. This treatnent was
requested on the form prepared by PATH | abel ed “ Conpr ehensi ve
O thodontic Authorization Request.” (See paragraph 5, supra.)
The petitioner’s orthodontist checked off under the rubric
“mnor criteria” that the petitioner nmet two of these: that
she had a “traumati c deep bite inpinging upon her palate” and
that she had an “overjet of 10 or nore nm neasured from | abi al
to labial”. Since there was no place on the formto |ist
ot her diagnostic criteria, the orthodontist crossed out the
criteria for “inpacted cuspid’” and noted that the petitioner

had, in addition, an “inpacted bicuspid”. 1In a note witten
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in a blank space on the bottom he explained that the overjet
was actually a little less than 10 nm but hoped that the
treatment woul d be approved anyway.

11. Upon review of this form PATH agreed that the
petitioner had a traumati c deep bite inpinging upon her pal ate
but di sagreed that the overjet was over 9mm  Measurenents
taken of photos sent by the orthodontist indicated to the
Departnent that the overjet was 6-7mm The petitioner was
deni ed coverage on March 23, 2001 because her condition was
not “severe” enough to warrant treatnent.

12. At the request of the petitioner’s guardian, the
ort hodonti st went ahead and started work anyway, which is
currently in progress. An appeal was filed in May of 2001
after which the parties attenpted to resolve this matter.
After they were unable to do so, a hearing was convened at
whi ch both the petitioner’s orthodontist and the Departnent’s
dental consultant testified. A further hearing was schedul ed
sone time later in order to allow further testinony from both

of these experts.?

! The Departnent attenpted to enter an affidavit of its expert witness into
evi dence following the first hearing which was objected to by the
petitioner. The petitioner’s objection was upheld and a further hearing
was convened to allow the Departnment’s expert to testify about this
evidence and to allow the petitioner’s expert to testify further about
equi val ency.
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13. The only true dispute between the experts with
regard to the petitioner’s condition is the size of the
overjet. The petitioner’s orthodontist testified that his
actual in-person neasurenent of the petitioner’s dentition
showed a 9+mm overjet. The Departnent’s consultant who is a
dentist, not an orthodontist, neasured photographs, nodels,
and X-rays but not the petitioner herself and concl uded t hat
the overjet was between 6 and 7mm  The orthodonti st expl ai ned
t hat the phot ographs can be m sl eadi ng because they do not
al ways show true perspective because it is possible to bite
down in several different places. The Departnent’s consultant
did not disagree with that statenent nor did he ask to exam ne
the child personally.

14. Because the petitioner’s orthodontist is the only
one of the two experts who actually saw and neasured the
petitioner, his version of the neasurenent is found to be nore
accurate and her overjet is thus found to be 9+nm

15. The petitioner has a nunber of defects in her
dentition based on the facts that her lower jawis too far
back relative to the upper jaw (a Cass Il, D vision
mal occl usi on) and that both of her arches are crowded. The
petitioner has a sixty percent traumati c deep bite inpinging

on her pal ate which nmeans that her bottomteeth are touching,
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al t hough just barely, the roof of her nouth and that sixty
percent of the lower front teeth are covered. This can cause
sone irritation of the roof and | ess frequently pain although
t he orthodonti st was not aware of any conplaints of pain from
the petitioner. Her class Il occlusion has resulted in a 9+mm
overjet which is the neasurenent of how much the upper teeth
project forward relative to the lower teeth. These are the
only mal occl usions which the petitioner has that are listed in
the Departnent’s diagnostic criteria, although the overjet is
just below the sufficient magnitude.

16. The petitioner also has a nunber of other
mal occul si ons, including: an inpacted bicuspid which is
keepi ng one of those teeth fromentering properly into the
correct place in her arch; a “buccal cross-bite in the upper
right arch” which neans that one of her nolars is turned
toward her cheek and is not biting properly against the tooth
below it; and, a nolar on the lower right side is also
partially blocked due to crowding and is protruding |ingually,
or toward the tongue.

17. The petitioner’s orthodontist and the Departnent’s
dentist agree that the petitioner is probably at a | ow risk
for losing the usual functional ability of her teeth due to

t hese problens. Thus, she is expected to be able to chew,
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di gest and speak even with these deficits. There was al so no
observed or reported pain, infection, or bleeding based on
these conditions.? Both agree that the petitioner is not

di sfigured by her mal occlusions. The primary risks which the
petitioner is exposed to by these problens is wear due to the
| ack of a perfect bite, a possibility of trauma to the front
teeth because of their protruding position, and sonewhat nore
difficulty in keeping the teeth clean due to crowdi ng.

However, decay can usually be avoided in these situations with
normal diligence to oral hygiene. The petitioner’s dental

hygi ene was descri bed as good. Her orthodontist says that she
needs to have her teeth straightened in order to “optim ze”
her dental health, as function always follows form It cannot
be found, however, that the petitioner will be unable to

mai ntai n her dental health w thout orthodontic treatnent.

2 The petitioner testified that she was experiencing pain and blisters in
her mouth which she did not discuss with her orthodontist. She says the
pain and blisters are gone since she has started treatnment. Wile there
is no reason not to believe what this young petitioner says, her failure
to discuss this problemw th her orthodontist and his | ack of notation of
pain and blisters nake it difficult to conclude as an evidentiary matter
what particular condition caused the pain and what steps were nedically

i ndi cated to reduce the pain which mght not have included orthodonture.
It nust be noted that the child s orthodontist did not agree that it was
likely that she woul d experience pain fromany of her conditions.
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18. The Departnent declined to reconsider its position
denying coverage to the petitioner. The Departnent’s dental
consul tant based the original decision on the strict
application of PATH s listings of “Di agnostic Treatnent
Criteria.” Since the petitioner did not have one major or two
mnor criteria as set out in that listing, she was not
granted. Since that tine, however, she was assessed to see if
her condition was i ndeed “handi cappi ng” and PATH det er m ned
that it is not.

19. The petitioner’s orthodontist does not know if he
woul d characterize the petitioner’s condition as
“handi cappi ng” because he does not know what that term nmeans.
He believes, however, that a child with a 9+nm overjet and a
deep traumatic bite who al so has an i npacted bicuspid, a
bl ocked nol ar and a buccal cross-bite is as functionally
inpaired if not nore so than a child who only has a 10+mm
overjet and a deep traumatic bite, two criteria adopted by
PATH as "handi capping.” This opinion was not rebutted by

expert testimony and is thus found as a fact in this matter.?

3 PATH s expert attenpted to refute this by saying that the child' s
condition was not equal to those on the list because her condition was not
di sabling. However, that answer begs the question of whether all
conditions on the list are disabling. PATH itself had admtted that they
are not.
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Petitioner D.B

20. The petitioner D.B. is a fourteen-year-old girl who
was eval uated for orthodontic treatnent in April of 2001. Her
ort hodonti st sent a request to PATH dated July 30, 2001 for
“Conprehensive Orthodontic” treatnment on a form prepared by
PATH. He checked that she had “2 bl ocked cuspids, per arch”
“crowdi ng per arch (10+nm” and “overjet 10+mmi, all m nor
criteria. He provided nodels and X-rays to the Departnent.
PATH revi ewed the request and found after review of the nodels
and X-rays that only one of the criteria was actually net, the
“2 bl ocked cuspids”. The crowding was assessed as only 7-8mm
and the overjet at about 4mm The petitioner’s request was
deni ed.

21. Sonme time after the appeal was filed, the Departnent
had the petitioner exam ned by another orthodontist who has
been practicing for sone fifteen years and who is board
certified. He played sone part in setting up the criteria
used by the Departnent to determ ne severity. The
petitioner’s orthodontist and PATH s consul tant agree that the
petitioner has 2 bl ocked cuspids which neans that her cuspids
have erupted into her gunms but have no roomto nove into the

arch of her teeth. They also agree that the petitioner has a
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4mm “overjet” which is the amount by which the top teeth
extend forward over the bottomteeth. This “overjet” is
acconpani ed by a 60 percent deep bite inpingenent. They agree
as well that the crowding in the top arches is between 6-8 mm
(alittle over half a tooth) and in the bottomarch 1/3 to 1/2
a tooth. The consultant also noted during his exam nation
that the petitioner is experiencing joint noises which was not
noted by the petitioner’s own orthodontist who had not
exam ned her in the last few nonths prior to his testinony.

22. The orthodontic consultant characterized the
petitioner’s overall condition as a mld to noderate
mal occl usi on which, while not ideal, allowed reasonable
function. He agreed that a | ack of proper cuspid gui dance
resulting fromthe 2 bl ocked bicuspids (a mnor criteria which
the petitioner does neet) was a problemfor the petitioner.
However, he did not feel that the petitioner was likely to
have serious problens in the future with her dentition as |ong
as she cared for her teeth, although he acknow edged that it
requires nore effort to care for crowded and m sal i gned teeth.
It was his opinion that the noise in the jaw was not
significant and that orthodonture would not be a reason to
treat a noise in the jaw. He conceded that the petitioner’s

dental health would be inproved with orthodontic treatnent and
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that such treatnment would not be nerely cosnetic. It was his
opi ni on, though, that the petitioner’s conbination of

i mpai rments was “not even close” to neeting the severity

| evel s which are contained in the departnent’s criteri a.

23. The petitioner’s orthodontist has been a dentist for
thirty years and an orthodontist for twenty-seven years. He
is board eligible but has not taken the tests to becone board
certified in orthodonture. H's practice includes adults as
well as children. Most of the adults he treats have tenpero-
mandi bul ar joint dysfunction (TMJ). One hundred percent of
those adults had noises in their jaws prior to devel opi ng TM.
He has a different assessnent of the severity of the
petitioner’s situation. He does not disagree with any of the
obj ective assessnents of the child s situation and added t hat
he checked of f boxes which he knew were not technically net to
alert PATH that the child had problens in these areas because
there was no place on the formto explain this. He said his
X-rays and nodel s woul d show exactly the | evel of nagnitude.
Hs opinion is that the petitioner’s conbination of problens
has caused a serious mdline msalignment of her jaws which is
wor sening as indicated by the recent noises caused by her jaw.
He re-exam ned the petitioner on June 21, 2002 subsequent to

the consultant’s report and noted significant tenpero-
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mandi bul ar joint sounds. He recommended noi st heat and
nmuscul ar nassage at that tine. It was his opinion that while
noi se in the jaw does not definitively nmean that a person wll
devel op tenporo-nmandi bul ar joint disease (TM]), it does
indicate that there is already a mal function in the joint
which is of great significance for devel oping the disease. He
noted that there was no place on the Departnment’s formor in
the criteria to note the jaw noises that often precede TMI.
The disease is essentially irreversible once it has taken hold
and it is his opinion that i mredi ate orthodontic correction is
the only way to insure that her condition does not further
deteriorate.

24. In addition, it was his opinion that the crowding in
t he arch which he described as nmuch closer to 8™ is a severe
magni tude of crowding. It was his opinion that the 2 bl ocked
cuspids, the magnitude of arch crowdi ng which is 2mm bel ow t he
criteria, the mld overjet and the jaw noi ses whil e not
meeting the criteria used by the Departnent, certainly equal ed
the criteria in terns of severity. It was his opinion that
ort hodonture woul d resol ve these dental conditions and prevent
deterioration.

25. The two orthodontists who testified in this case

were persons who attested that they have a great deal of
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respect for each other’s conpetence and opinions. However,

t hey have disagreed in their assessnents of the severity of
the situation and a resol ution nust be reached as to which
opi ni on nost accurately reflects the situation. The

consul ting orthodontist was involved in devel oping these
criteria and agrees with the Departnent that they represent

t he nost severe cases. However, his opinion that the
petitioner’s case is “not even close” to severe is puzzling in
light of the fact that she has net one of the mnor criteria
and is extrenely close to neeting a second (crowdi ng per arch)
mnor criteria in addition to her joint noises and ot her

mal occlusions. It would seemreasonabl e based on this
information to find that she is at the |level of severity
established in PATH s own criteria on the two |listed probl ens
(bl ocked cuspid and crowdi ng) alone. Wile he may be correct
to assess her overjet problemas mld, his dismssal of the
clicking joint noise as not inportant (except as a benchmark)
W t hout further comrent on its relationship to TM] is reason
to question his opinion. Finally, the consultant did not
offer any analysis in rebuttal to the petitioner’s
orthodonti st as to why the conbi nation of a mal functioning
jaw, a “severe” problem (the cuspids), a “noderate” problem

(the cromding) and a “m | d” problem (the overbite) does not
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have a functional inpact on the petitioner at |east as great
as any two of the listed criteria.

26. On the other hand, the treating orthodonti st
acknow edged that he generally does not agree with the
Department’s criteria of what is severe enough to treat and
criticizes the fact that the fornms he nmust fill out for
Medi cai d coverage do not allow for any nention of other
probl enms which m ght inpact on the overall severity of the
condition. However, in spite of his criticismof the Mdicaid
rules, the hearing officer finds himto be sincere, fair and
certainly an expert in the field of TMJ who offered very
detail ed testi nony and expl anations to support his opinions.
Hi s opinion that the conbination of the four dental problens
experienced by this child are at | east as severe as any two
conbinations listed in the PATH rules is entirely credible.
Hi s opinion that the petitioner is at serious risk for
di sabl i ng tenpero-mandi bul ar joint disfunction is also found
to be entirely credible. H's opinions, are therefore,
accepted as a closer representation of fact for purposes of

this appeal than that of the consultant.
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Petitioner H. B.

27. The petitioner is the younger sister of D.B. and has
sim lar mal occl usions al though she has not devel oped themto
the degree of severity of her sister. She was exam ned by the
sane orthodontist as her sister and on Cctober 2, 2001, he
submtted a request for “interceptive” orthodontic treatnent
for her checking in the boxes on PATH s formthat she had “2
bl ocked cuspids”, “traumatic deep bite inpinging on pal ate”
and “overjet of 10+ mmf. He has constructed an appliance
whi ch she wears to prevent devel opi ng a mal occl usi on.

28. PATH deni ed the request stating that she actually
only nmet one of the criteria--2 blocked cuspids--and not the
ot her two.

29. At the initial hearing, the treating orthodonti st
testified that he had seen H B. on March 1, 2001 and at that
tinme she had teeth out of position but that she was not
conprom sed with regard to her ability to speak or chew. He
said she had sonme gum di sease (a loss of tissue in the | ower
front teeth) which was standard for adol escents. He felt,
however, that she had a conbi nation of problens at |east as
significant as any two on the formand that her condition was
disfiguring to sone degree because her teeth were descendi ng

high in her guns. He was al so concerned about her |ack of
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cuspi d guidance. He admtted, however, that the appliance he
put in place has done sonme good in reversing the disfigurenent
and | ack of guidance effects.

30. The petitioner was seen by the sanme consulting
orthodonti st as her sister. He agreed that she does neet the
| evel of severity for the 2 bl ocked cuspids and that she had
no cuspi d gui dance. However, he found the other two probl ens
to be very mld. It was his opinion that she has |less of a
deep bite than her sister and has al nbst a normal overbite.
The crowdi ng was described as mld. He noted that she had
ni ce engagenent of her upper and | ower jaws, especially
|aterally and that the cuspids would probably drop down into
the correct position because there was roomfor them It was
his opinion that her case was not severe and that she should
have no future dental problenms w thout orthodonture.

31. The petitioner’s treating orthodontist believes that
t he consul tant underesti mated the degree of the crowdi ng and
did not note the |oss of sonme tissue in the |ower incisors,
probably due to poor hygi ene, but does not otherw se disagree
with his testinony. He stated that he fitted the petitioner
with a renovabl e appliance in July of 2001 and that it appears
that as of May 2002 she has shown benefits fromthis therapy

and very well may have inproved since the tinme he made the
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initial request for orthodontic coverage since he did not
“remenber her very well”. |If the consultant’s nore recent
exam nation is correct, he agrees that even the one original
severe problem the bl ocked cuspids has been aneliorated by
the intervention.

32. The petitioner’s treating physician was given tine
to re-examne the petitioner to see if the consultant’s nore
recent exam nation was correct. Upon re-exam nation in June
of 2001, he stated that she has no joint sounds but that she
had a propensity toward dysfunction and that her
“mal occl usion” is worsening although he did not say how He
did not offer any specific disagreenent with the consultant’s
exam nation. Because the treating physician's analysis | acked
specificity and is inconsistent with both his forner
statenents at hearing and those of the consultant, the
consultant’s opinion as to the petitioner’s current condition
is found to be nost accurate.

33. It is found based on the credible testinony of the
consultant that the petitioner’s condition net one of the
criteria for severity but that it and her other deficits have
since been aneliorated by interiminterventions. Her ability
to function is not currently threatened and she is able to

mai ntai n her dental health. Her dental conditi on does not
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equal the level of severity of a child who has either one
maj or or any two of the mnor criteria |listed by PATH as

“handi cappi ng.”

Petitioner L.T.*

34. Petitioner L.T. is a ten-year-old girl who is
treated by the sane orthodontist as the siblings, D B. and
H B. On Novenber 27, 2001, that orthodontist requested
“interceptive” orthodontic treatnent for L. T. through a form
prepared by PATH On that form he checked off three m nor

critera: “2 bl ocked cupids, per arch (deficient by at |east

“ Unlike the live testimony in the other cases, petitioners L.T. and MW
presented evidence through a witten opinion by their orthodontist. PATH
was allowed to submit a witten response fromits dental experts to this
witten report. PATH s attorneys indicated in a |letter dated June 6, 2002
that they wanted to have a status conference to discuss the evidence.
Because the hearing officer mssed this letter which was attached to
PATH s witten submi ssions, no formal status conference was held thereon.
PATH never renewed its request but rather conrented upon this |lack of a
conference in its final nmenorandum on Septenber 12, 2002 as creating a
prejudice for PATH. In response to these conplaints and subsequent
witten allegations, which suggested that the hearing officer was biased
inthis matter, the hearing officer convened a status conference on

Cct ober 9, 2002. During the course of that conference, PATH indicated
that had a conference been held earlier, it would have asked to subpoena
and cross-exanmine the petitioners’ treating orthodontist. The hearing

of ficer asked if there was sone way that this could be done in a quick
manner now. The petitioners insisted that it was too late to make such a
request now and that a notion for the same should have been subnitted
prior to the close of the briefing schedule. PATH then indicated that it
woul d not make such a nmotion and that it was satisfied with the witten
evi dence. PATH also indicated at the neeting that it had not neant to
suggest that the hearing officer was biased but was rather expressing its
di ssatisfaction with the record. That position was confirmed in witing
by a letter dated Cctober 10, 2002.
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1/ 3 of needed space)”, “anterior open bite 3 or nore teeth
(4+mm” and “anterior crosshite (3+ teeth)."

35. The request was reviewed by PATH and deni ed because
the petitioner was found to actually neet none of the above
criteria. Her space due to the bl ocked cuspid was | ess than
the one-third of needed space, she did not have an anterior
open bite of the nmeasured dinmension and her anterior crossbite
affected only 2 teeth.

36. The petitioner’s orthodontist does not disagree
that the nmeasurenment in the criteria are not net for any
condition. However, he feels that the exact neasurenents are
not critical when the condition exists. He feels that bl ocked
cuspi ds prevent gui dance necessary for proper functioning
regardl ess of how great the resulting space deficiency and
lead to “a breakdown of the supporting dental structure and
the possibility of tenpero-mandi bular disorder.” This problem
is also “related” to the hyperfunctioning of the back teeth,
creating greater stress on those teeth and their supporting
structure. It is also “related” to a |lack of function of
anterior teeth through (disuse) atrophy. He also stated that
the anterior open bite condition although it only involved two
teeth woul d neverthel ess have a negative inpact on L. T.’s

functioning in the future due to crowding in the | ower and
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upper teeth. Wthout treatnent, he felt that L. T s condition
could “require increased financial expenditure, including the
possibility of corrective maxillofacial surgery” and
significantly increases the risk for pain and infection in the
future.
37. It is the opinion of PATH s consulting dentist that
the risks of lack of function, pain and infection based on
t hese conditions are too vague and specul ative. He stated
that “while it may be ideal” to have cuspid guidance, “it is
not critical to function” and “people with bl ocked cuspi ds
function quite adequately.” He added that the two teeth which
are involved in the anterior crosshite are not being
traumati zed and they are in no danger of being lost. His
opinion is that the concensus of the commttee of dental
prof essional s and orthodontists that the neasurenents are
necessary and related to determning if a particular condition
i s severe enough should be deferred to by Medicaid providers.
38. VWiile it is clear that the petitioner’s orthodonti st
is concerned that her conditions could |lead to functional
probl ens, as the consultant points out, the evidence is far
fromclear that it is likely. For that reason, it cannot be
found that the petitioner’s current conditions are causing or

are likely to cause any inpairnment in her ability to chew,
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speak, or digest food. Neither can it be found that having a
measur enent bel ow the | evel of any criterion has exactly the
sanme i npact as having the nmeasurenents described in the
criterion.

39. The treating orthodontist offered the opinion that
the petitioner’s nultiple malocclusions (anterior crossbite,
anterior open bite, blocked cuspids and crowding) in
conbi nation are at |east as severe as actually having any two
mnor criteria listed by the Departnment in ternms of functiona
conprom se. This opinion was not countered by PATH s dental
consul tant who nerely stated that she doesn’t neet the
criteria. Since the treating orthodontist’s opinion is
uncontroverted and reasonable, it is found that the
petitioner’s mal occlusions are at | east as severe as those

listed in PATH s regul ati ons as approved for coverage.

Petiti oner MW

40. Petitioner MW is a nine-year-old girl who is also
the patient of the treating orthodontist of the four children
listed above. On Decenber 19, 2001, he requested interceptive
orthodontic treatnment for her indicating on PATH s formthat
she has one major criteria described as “other severe cranio-

facial anomaly”, specifically “anterior open bite” and two
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mnor criteria “2 blocked cuspids, per arch (deficient by at
| east 1/3 of needed space)”, "Crowding per arch (10+mm)" and
“anterior open bite 3 or nore teeth (4+m)”. The latter
appears to be the sane criterion described under the “mjor”
criteria heading.

41. After review, PATH agreed that the petitioner neets
the criterion for 2 bl ocked cuspids but no other. Based on
this failure to neet the criteria, the petitioner was denied
benefits.

42. The petitioner’s orthodontist offered a witten
assessnment that in addition to the agreed upon condition of 2
bl ocked cuspids, the petitioner also has an anterior open bite
of sonething |less than 4+nm and crowding in the upper dental
arch greater than 10mm and slightly I ess than 10mmin the
| ower arch. Hi s testinony as to her condition is not disputed
and is found as a fact in this matter.

43. The petitioner’s orthodontist also offered the
opinion that the |lack of cuspid guidance will lead to a
“possi bl e breakdown of the supporting structure and the
“possi bility of Tenperonmandi bul ar Di sorder.” He al so opined
that this condition in conbination with the anterior open bite
affect the anterior teeth which “may break down” as a result

of disuse atrophy. He opined that the inpact of these
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conditions is “potentially devastating” and “wll interfere
with her ability to chew food thoroughly” because of |ack of
contact of her front teeth. The crowding in her teeth make it
nmore difficult to maintain cleanliness. He felt that w thout
i ntervention now, she would certainly need conprehensive
orthodonture in the future and that permanent teeth “may” have
to be extracted. He also felt that if her dentition
deteriorated significant disconfort “could result” and she
will be nore at risk for gumdisease. It was further his
opinion that there was little functional difference between
measurenents within these conditions that were just above and
just below the cut off |evels.

44, PATH s dentist thoroughly rejected the treating
orthodonti st’s opinion as exaggerated and too vague. His
opi nion was that any individual condition that did not neet
PATH s criteria could not be “potentially devastating” because
the condition itself is not sufficiently severe. Cuspid
gui dance is not essential to function and crowded teeth can be
kept clean. He added that there was no neasurenent of the
risk or negative inpact offered by the treating orthodonti st
as to future functioning and that PATH s criteria do not
extend to treating patients who have only a “possibility” of

| ack of future function.
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45, Because there is always sone risk of a future
probl em wi th any mal occl usi on and that risk was not quantified
in any way by the petitioner’s orthodontist, PATH s
consultant’s opinion that no current functional conprom se or
i kely functional conprom se has been denonstrated here is
found to be the fact.

46. The petitioner’s treating orthodontist offered the
opi nion that the conbination of the three inpairnments
experienced by this child--the 2 bl ocked cuspi ds which neet
the criteria, the crowding which neets the criteria in the
upper arch but is barely below the criteria in the | ower arch
and the anterior open bite which is sonething |less than the
neasurenent in the criteria—are at |east as severe in terns
of present functioning as any two conbinations |isted on
PATH s aut horization form PATH s expert offered no opinion
on this matter other than to say that PATH had adopted its
criteria which nmust be deferred to. As the treating
orthodontist’s opinion is both reasonabl e and uncontradicted
in the evidence, his opinion in this paragraph is accepted as

fact.
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RECOMVENDATI ON

The deci sion of PATH should be reversed with regard to
petitioners C.J., DB., MW and L. T. but should be affirnmed
with regard to petitioner H B

REASONS

| EPSDT Requirenents

Al'l of the petitioners argue that the Departnent of PATH
shoul d be providing them orthodontic coverage to renedy their
dental defects pursuant to the federal Early Periodic
Screening and Di agnostic provisions of the Medicaid Act. See
42 U. S.C. 88 1396a(a)(10), 1396a(a)(43), 1396a(a)4(B)
1396d(r)(5). This law obligates states to provide a
conprehensi ve package of preventive services that neet
reasonabl e standards of mnedical necessity. 42 U S.C 88
1396a(a)(43) and 1396d(r). It also generally expands Mdi caid
services to include “[s]uch other necessary health care,

di agnostic services, treatnment and ot her nmeasures descri bed
[as nmedical assistance] to correct or aneliorate defects and
physi cal and nmental illnesses and conditions discovered by the
screeni ng services, whether or not such services are covered
under the State plan.” |d 8§ 1396d(r)(5).

The statute further defines general “nedical assistance”

as “other diagnostic, screening, preventive and rehabilitative
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services, including any nedical or renedial services (provided
inafacility, a home or other setting) . . . for the maximm
reducti on of physical or nental disability and restoration of
the individual to the best possible functional level." 42

U S . C 1396d(a)(13). The statute contains a specific

provi sion requiring coverage of dental services which “shal

at a mnimminclude relief of pain, infections, restoration
of teeth and mai ntenance of dental health.” 42 U S. C 8§
1396d(r) (3).

These statutory provisions have been inpl enented through
regul ati ons adopted by the Centers for Medicare and Medicaid
Services (CM5)of the Departnment of Health and Human Servi ces
(HHS). According to those regul ations, EPSDT in general neans
“health care, treatnment and other neasures to correct or
anel i orate any defects and chronic conditions discovered.” 42
US. C 8§ 440.40(b)(2). The regulations also require state
agencies to “provide to eligible EPSDT recipients, the
foll ow ng services, the need for which is indicated by
screening, even if the services are not included in the plan

dental care, at as early an age as necessary, needed for
relief of pain and infections, restoration of teeth and

mai nt enance of dental health." 42 C.F.R 441.56.
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The petitioners argue that these EPSDT provisions require
PATH to provide orthodontic treatnment to correct any defects
in the dentition of children in order to maxim ze their health
and prevent any potential future problens. |n support of
their argunent, they seize on the general statutory and
regul atory | anguage requiring the “correction or anelioration
of all physical defects” and describing dental services as
including the “restoration of teeth and mai ntenance of dental
health.” They argue that this | anguage does not require a
showi ng that there be any actual or likely inpairnent in
functional level so long as the service can inprove a child's
dental health

PATH di sagrees with this interpretation of the EPSDT
requirenents. It points out that the Medicaid statute gives
states wide discretion in deciding what services wll be
covered so long as the standard is “reasonable.” Wite v.
Beal , 413 F. Supp. 1141, 1153 (E. D.Pa. 1976). It argues that
it has determ ned to provide orthodontic treatnent for
“handi cappi ng mal occl usi ons” as described by the witten
criteria it uses. PATH s consulting dental experts offered a
further definition during the course of the hearing that such
a condition would cause pain, infection or would inpede

function in relation to chewi ng, speech or digestion. PATH
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adds that the listed criteria cover many conditions that are
not actually “handi cappi ng” but cone close to that level in
order to insure its goal of covering the nost severe cases.
It was never its goal to treat all dental defects in children
W thout regard to their “handi cappi ng” potential.

In support of its position, PATH relies on statutory
| anguage whi ch defines "medically necessary" services under
EPSDT as the “maxi mumreduction of a physical disability and
restoration to the best possible functional level”. 42 U S. C
§ 1396d(a)(13), supra. Furthernore PATH points to a witten
interpretation fromthe Centers for Medicare and Medicaid
Services (CVvB), the agency charged with inplenenting the EPSDT
program which was sent to all state agencies regarding the
extent of orthodontic coverage required by EPSDT. That
transmttal states that EPSDT requires “orthodontic treatnent
when nedically necessary to correct handi cappi ng
mal occl usi ons.” CCH ANNO, MED- GUI DE § 14, 551.17, Cuidelines
No. 6, HCFA Pub/45-5 § 5124, Transmttal No. 10 (April 1995).

The petitioners argue that the CVMS interpretation does
not have the force of |aw because it is not a witten policy
and is entitled to no deference. However, the opinion of CM5
is “entitled to considerable deference as the interpretation

of the agency created by Congress to adm nister the Act.”
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NLRB v. Town and Country Electric Inc., 516 US 85, 116 S. C

450 (1995). The United States Suprene Court said in that
decision that the federal agency’s interpretation nust be
deferred to so long as it is consistent with the Act’s

| anguage and purpose and other court decisions in this area.
| d.

The general |anguage used in the EPSDT statute and
regul ati ons speaks of treatnent as neaning “nmeasures to
correct or aneliorate any defects and chronic conditions
di scovered” and descri bes nedi cal assistance as neani ng
remedi al services for the “reduction of physical
disability” and the “restoration of an individual to the best
possi bl e functional level.” It is possible, as CVM5 has done,
to read these two in conbination as requiring services to
anel i orate disabling defects and not defects which have little
or no inpact upon function. The EPSDT section which
specifically focuses on dental services conveys some very
specific ideas when it cones to treatnment, nanely the “relief
of infection and pain” and the “restoration of teeth”. It
al so conveys a very general treatnent concept, nanely the
“mai nt enance of dental health.” It cannot be said, as the
petitioners argue, that this particul ar | anguage conpel s any

state to provide treatnent for all dental defects regardl ess
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of their inpact on dental functioning. It is not unreasonable
to interpret this provision as requiring treatnment of
conditions which significantly interfere with the mai ntenance
of dental health. Thus, it cannot be said that CVS
interpretation of the statute and regul ations is inconsistent
wi th the | anguage of the sane.

Neither can it be said that CM5 interpretation is at
odds with the purpose of the statute. The EPSDT statute’s aim
is “ensuring that poor children receive conprehensive health
care at an early age” and is designed “to provide health
education, preventive care, and effective followup for

conditions identified during check-ups.” Antrican v. Buel

1558 F. Supp.2d. 663 (E.D.N.C. 2001). OCMS has decreed that in
order to “mamintain dental health” all children with

“handi cappi ng mal occl usi ons” nust be identified and treated.
There is nothing in this interpretation which conflicts with
the ains of the statute, particularly since the statute and
regul ations appear to limt the “conditions” treated to those
likely to significantly inpact dental health. It is unlikely
t hat Congress woul d have intended to require states to
aneliorate every defect in the dentition of children, even

those that m ght be desirable in ternms of inproved appearance
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or increased ease of hygenic maintenance, as a condition to
recei vi ng Medi cai d funding.

Several courts have had the opportunity to | ook at the
EPSDT | anguage with regard to dental treatnents. A M ne
state Court concluded that the EPSDT statute required the
state to provide orthodontic services to children when
“necessary” to maintain dental health, not when it was nerely

“desirable.” Brooks v. Smth 356 A 2d. 723 (Mine 1976). The

Court concluded that a state could not “deny a reasonabl e
treatment without which a child s dental health could not be
mai nt ai ned and irreversi ble damage to the teeth and supporting
structures could not be avoided.” 1d. A federal appeals
court in Pennsylvania concluded that EPSDT required that state
to have an orthodonture program which provided treatnent to
prevent “acute dental problens” or “irreversible damage.”

Phi | adel phia Wl fare R ghts Organi zati on v. Shapp, 602 F. 2d.

1114. (39 C. 1979) Both of these cases relied on an old
(apparently superseded) internal Medicaid Manual used by the
Depart ment of Heal th, Education and Wl fare (now HHS) which
told states subject to EPSDT that “(a)t a m ni mum dent al
services nust include services for dental disease, which if

| eft untreated, nay becone acute dental problens or nay cause

irreversi ble danmage to teeth or supporting structures.” |d.
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In a nore recent case a federal district court in
IIlinois determ ned that EPSDT “requires the [state] to pay
for nmedically necessary orthodontic treatnent in cases of
severe handi cappi ng mal occl usions for the categorically needy

children.” Chappell by Savage v. Bradl ey 834 F. Supp. 1030,

1035 (N.D. Ill. 1993). The Court defined "handi cappi ng"
further as those conditions which are a “hazard to the

mai nt enance of oral health” and that “interfere with the well-
being of the child by adversely affecting nmandi bul ar function
or speech.” Id.

The petitioners have cited other cases which they argue
reach a different result. However, none of the cases cited by
the petitioners involve an attenpt to interpret the scope of
dental services required by the EPSDT statute and regul ati ons.

In Persico v. Maher 465 A 2d. 308 (Conn. 1983), the state

court declared the lack of a chil dhood orthodonture programin
the state Medicaid plan to viol ate EPSDT requirenents. The
Court declared that a provision that nade orthodonture
discretionary with the state agency was stricter than the
federal law. It did not say what that orthodonture program

had to contain. Simlarly, in Antrican, supra, the North

Carolina federal court citing the | anguage in the EPSDT

statute found that the state programwas required to provide
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“at amnimum. . . relief of pain and infection, restoration
of teeth, and mmintenance of dental health” but did not define
what “nai ntenance of dental health” nmeans. Finally, in a
recent state superior court decision fromGeorgia, a

determ nation was nmade that the state was required by EPSDT to
use different and broader “nedical necessity” standards for

children than for adults. Freels v. Comm ssioner, Superior

Court of DeKalb County, State of Georgia, Cvil Action File
No. 01-CV-2932-10 (Cctober 10, 2001). The court equated
“medi cal necessity” with the | anguage in the federal statute
requiring the state to “correct or aneliorate a defect or
condition” but did not interpret that |anguage in terns of
dental treatnent.

Wiile it is certainly possible to adopt a different
interpretation of the general concepts found in the EPSDT
statutes and regulations, it is not permssible for the
reviewi ng body to do so if the federal agency’ s interpretation
is reasonable and in accord wth the | anguage and goals of the

statute and Court decisions. NLRB v. Town and Country

Electric, Inc., supra. CMS witten interpretation of the

statute and regulations it admnisters is in accord with the
| anguage of the statute, the goals of the program and the

interpretations of the Court. Thus, it cannot be concl uded



Fair Hearing No. 17,070, et. al Page 36

that this programrequires PATH to cover any dental defects
beyond *handi cappi ng mal occl usi ons”.

|1 Does PATH s regulation as witten neet EPSDT standards?

PATH has adopted regul ations for the coverage of
orthodontics in the Medicaid programwhich include the
fol | ow ng:

M622 Ot hodonti c Treat nent

Mb22.1 Definition

Medi cal |y necessary orthodontic treatnent involves the
use of one or nore prosthetic devices to correct a severe
mal occlusion. This definition is consistent with the
federal definition found at 42 C.F.R § 440.120(c).°>

M622.2 Eligibility for Care

Coverage for orthodontic services is limted to Medicaid
reci pients under the age of 21.

M622. 3

Servi ces that have been preapproved for coverage are
l[imted to nedically necessary orthodontic treatnment, as
defined in M22. 4

M622. 4

To be considered nedically necessary, the patient’s

condition nust have one major or two mnor mal occl usions
according to diagnostic criteria adopted by the

°> This section defines the term*“prosthetic devices” as, anong ot her
thi ngs, “corrective or supportive devices” to “prevent or correct physical
deformty or nmalfunction.”
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departnment’s dental consultant or if otherw se nedically
necessary under EPSDT found at ML0O.°

The first part of PATH s regul ation at Ms22.4 restricts
ort hodonti c coverage to “severe” mal occl usi ons which term PATH
interprets as meani ng “handi cappi ng” nal occl usi ons. The
regul ation itself does not offer a definition of “severe” or
“handi cappi ng” mal occl usi on except with reference to the

“diagnostic criteria”. Those criteria contain |lists of

6 MLOO echoes the federal EPSDT statute and regul ations:

The scope of coverage for children under the Early Periodic
Screeni ng, Diagnosis and Treatnent (EPSDT) provisions of Title XIX
is different and nore extensive than coverage for adults. The EPSDT
provi sions of Medicaid | aw specify that services that are optiona
for adults are nmandatory covered services for all Medicaid-eligible
children under age 21 when such services are determ ned necessary as
a result of an EPSDT screen. Specifically, Vernont is required to
provi de

..such ot her necessary health care, diagnostic services,
treatment, and ot her neasures described in subsection (a) of
[1396d] to correct or aneliorate defects and physical and
mental illnesses and conditions di scovered by the screening
servi ces, whether or not such services are covered under the
State [Medicaid]plan. 42 U.S.C. § 1396d(r)(5).

A further definition of the scope of EPSDT services is found in 42 C.F.R
§ 1396d(a)(13) which requires states to provide

ot her diagnostic, screening, preventive, and rehabilitative

servi ces, including any nedical or renedial services (provided in a
facility, home or other setting) recommended by a physician or other
licensed professional of the healing arts within the scope of their
practice under State Law, for the maxi mum reduction of physical or
nental disability and restoration of an individual to the best
functional |evel.

MLOO
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specific dental conditions which PATH considers severe enough
to warrant the provision of orthodontic services. The second
part of PATH s witten regulation contains an alternative
procedure which all ows consideration of an applicant’s

condi tion under “EPSDT” standards if “otherw se nedically

necessary.”

Under the Medicaid Act, state plans for assistance nust
“include reasonable standards . . . which are consistent with
the objectives of [the Act}.” 42 U S.C. § 1396(a)(17).

Medi caid | aw and regul ations also require that services
provided by the states nust be “sufficient” in “anount,
duration and scope to reasonably achieve its purpose.” 42
C.F.R § 440.230(b), see also 42 U.S.C. § 1396a(10)(b)(i).

St at es have broad discretion in designing their prograns and
defining nedical necessity and may even |imt mandatory
services for fiscal reasons so long as the federal purpose is

achi eved. Doe V.Beal 523 F.2d. 611 (3'% Cir. 1975)

Under the above provisions, PATH clearly has the
authority under the latter cited Medicaid provision to define
nmedi cal necessity and to provide orthodontic services only to
t hose children who neet its chosen standard of severity so

|l ong as the standard chosen achieves the federal purpose--in
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this case renedi ati ng “handi cappi ng mal occl usi ons” for
children. No credible evidence was presented at hearing that
t he standard of severity chosen by PATH in its witten

regul ation is unreasonable or is insufficient to identify
“handi cappi ng” conditions, however that termis defined. The
evi dence, on the contrary, suggests that the | ower reaches of
conditions described as severe is generous in order to
acconplish the federal goal and actually includes many
conditions which PATH s dental consultants do not actually
consi der “handi capping”. In fact, by PATH s estinmate al nost
ninety percent of the children it covers are not actually

“handi capped” as that termis defined by their consultants.

Furthernore, it is reasonable under the Mdicaid

regul ations to use a list of covered conditions to describe a
standard of severity so long as the list is not exclusive and
there are reasonably avail abl e procedures for including
conditions which are equally severe, that is those that neet
the sane | evel of nedical necessity necessary for provision of
the service. 1In addition to the listed criteria, PATH s

regul ation as witten does contain an alternative procedure
for seeking inclusion of conditions not specifically listed by

allowng for further reviewif “otherw se necessary.” Wth
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this mechanismchildren with conditions which are not on the
di agnostic list but which may be equal to or greater than the
| evel of severity which PATH has determ ned to cover can al so
be reviewed for and receive services. The regulation fully
covers services for children who neet the | evel of severity
wi th either conprehensive or interceptive orthodonture as

needed.

Because the plain | anguage in the regul ation sets
reasonable limts on coverage consistent with EPSDT standards,
has a procedure for considering every condition which m ght
nmeet the standards of severity adopted by PATH and provi des
full coverage for severe conditions, it cannot be said that
the regulation as witten runs afoul of federal Medicaid

requi renents. See Brisson v. Departnent of Social Wlfare,

167 Vt. 148 (1997).

11 Does PATH s Requl ation as applied neet federal Mdicaid

st andar ds?

The testinony offered at hearing made it clear that PATH
routinely reviews requests for orthodontic treatnment by
mat ching the applicant’s condition with the Iisted conditions

wi thout any further review. \VWhile it has the authority under
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its own regulation to further review any application with
regard to EPSDT standards, PATH nmade it clear that it does not
do so except when an applicant alleges a physical problem
affected by a dental defect. Consistent with this approach,
the fornms which PATH provides to treating orthodontists do not
solicit any information which would alert PATH to ot her
conditions or the existence of multiple conditions at or above
the | evel of described severity. |If the treating orthodonti st
is able to check off the condition or conbination of
conditions used by PATH in its listings, the service is
offered, if she or he cannot check off those exact conditions,
t he service is denied.

The petitioners argue that the practice of using only the
listings is illegal because they have a right to review of
their specific conditions under both the clear |anguage of
PATH s own regul ati on and under the federal Medicaid Act.

1. PATH s Practice of Excluding Children with Conditions

Not on the List Despite Having Equal Medical Need
Vi ol ates PATH s Owmn Regul ati on

Wth regard to the petitioner’s first argunment, it is
axiomatic that “an adm ni strative agency nust abide by its
regul ations as witten until it rescinds or anends them?”

Lanphear v. Tognelli, 157 Vt. 560, 563 (1991), citing In Re

Peel Gallery, 149 Vt. 348, 351 (1988). The plain | anguage of
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the statute defines nedically necessary in two ways: neeting
the diagnostic criteria adopted by the dental consultant or
“if otherwi se nedically necessary under EPSDT.” PATH urges an
interpretation of its regulations which would preclude review
except in sone very narrow situations, saying that is what it

i ntended when it wote the regulation. However, there is
absolutely nothing in the plain | anguage of the regul ation

whi ch supports that interpretation

Assum ng arguendo, that PATH s regul ation, as it urges,
was not intended to allow for benefits except for those
conditions specifically listed in the “diagnostic criteria”,
it must be considered whet her such an interpretation would be
in violation of the federal Medicaid Act.

The Medicaid Act at 42 U S.C. § 1396a(10)(B) contains a
“conparability provision” which has been interpreted by the
Heal th Care Financing Adm nistration (HCFA—+he agency
responsi ble for admnistering state Medicaid plans) inits
witten regul ations as foll ows:

“[t] he Medicaid agency many not arbitrarily deny or

reduce the anmount, duration, or scope of a required

service . . . to an otherwise eligible recipient solely

because of diagnosis, type of illness or condition.”

42 C.F.R § 440.230(c)
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Orthodontic services are required nedi cal services under
t he EPSDT section of the Medicaid program See Section
above. Services provided by a state are required to be
sufficient to carry out the federal purpose of renedi ating
“handi cappi ng mal occlusions.” See Section |l above.
“Handi cappi ng nmal occl usi ons” are not further defined by the
federal |aw. For purposes of Vernont’s coverage, PATH has
itself defined “severe” or “handi cappi ng” mal occlusions” with
reference to a list of conditions. In so doing, PATH has
established a | evel of severity which it considers
“handi cappi ng” for purposes of providing orthodontic services.
Al t hough PATH urges the adoption of the nore stringent
definition and |l evel of “handi capping” referred to by its
dental consultants at hearing (pain, infection and conprom se
of the ability to eat, speak, see page 30 above), this nore

stringent definition is not contained anywhere in its witten

regul ation.’ The definition of “severe” which was actually

adopted by regul ation--the reference to the listed criteria--

" If PATH wi shes to adopt this standard as a witten regulation, it does
not appear that EPSDT regul ati ons would prevent it fromdoing so. See
Section 1. However, the Board nmust consider the standard adopted in the
regul ati on and not sone other standard even if it is a sensible one. See
Lanphear, supra.
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is the one which nust be used in determ ning whet her federal
conparability standards are net.

The evi dence shows that several of the children have
conditions which are not on the list of diagnostic criteria
but are greater than or equal to sonme of the conditions listed
by PATH in terns of the severity of their inpact on dental
functioning. The only reason these children are not offered
services is that their specific conbination of conditions are
not on the list. The Pennsylvania federal appeals court
considered the legality of a simlar situation in which
persons were provi ded eyeglasses if they had a certain
condition (disease of the eye) but were not provided if they
had anot her (refractive error) even though the evidence showed
that many in the latter class had a nedical need as great as

those in the covered class. Wiite v. Beal, 555 F.2d 1146 (3"

C 1977).% The Court concluded that the federal |aw and
regul ati on cited above® prohibits discrimnation “based upon
etiology [the nedical cause of the problen] rather than need

for the service.” |d. at 1151.

8 This decision was cited by the Second circuit Court of appeals as the
applicable lawin this area in a recent decision wth distinguishable
facts fromthese. See Rodriguez v. New York, 197 F.3d 611, 616 (1999)
° The regul ati on contained the same | anguage but was 45 C.F.R §
249.10(a)(5)(1).
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The Vernmont federal court reached the sane conclusion in

Si npson v. WIlson, 480 F. Supp. 97 (D.C. Vt. 1979) with regard

to simlar provisions in the Vernont Medicaid program at that
time. Cting the Wiite case above, the Court concluded that a
state may pl ace appropriate limts on a service based on

medi cal necessity or utilization control procedures (citing 42
C.F.R 440.2309(2)) but it “may not deny or reduce the anount,
duration or scope of a required service . . . to an otherw se
eligible recipient solely because of diagnosis, type of
illness or condition” under 42 C.F.R § 440.230(c)(1). 1Id at
103.

The regulation at 42 C F.R 8 440.230(b) has recently
been revi ewed by the Vernont Suprene Court as well in a case
in which PATH agreed to pay for full dentures for persons who
had no teeth but not for partial dentures for those wth sone

teeth. Cushion v. PATH and Yates v. PATH, supra. The

evi dence showed that sone persons who still had sone teeth
were at least as nedically needy as persons with no teeth at
all. After affirmng the discretion that PATH has in
designing its prograns and the standard of reasonabl eness t hat
it nmust neet, the Court concluded, “that a state Medicaid plan
is not reasonable” under this federal statute if it “fails to

provi de service to those in greatest need” including those who
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“denonstrated a nedical need for partial dentures that is at

| east as great as those who need full dentures.” 1d. at p. 3.

The Court concluded that PATH s excl usi on of persons with
equal nedi cal need based on their condition (having sone teeth
as opposed to having no teeth) was not perm ssible under the
federal law at 42 U.S.C. 8§ 1396(a)(17) and the federal

regul ation at 42 C.F.R § 440.230 (b)! requiring that the
prograns adopted be reasonably related to achieving the
federal Medicaid goals.

It is seen that PATH s urged interpretation is not only
contrary to the plain |anguage of its regulation but would
violate the proscription in federal Medicaid | aw agai nst
di scrim nati ng agai nst persons based on their condition rather
t han medi cal need. The Vernont Suprenme Court has made it
clear that regulations are to be interpreted in such a way
that will harnonize themwth federal |aw and not create

invalid conflicts. Cushion v. PATH and Yates v. PATH, supra

at p. 4. Thus, PATH s interpretation of this regulation to
exclude all but listed conditions nust also be rejected to

avoid conflict with federal | aw

0 The Vernont Court used a different subparagraph of the sanme regul ation
to reach the same result as the other courts with regard to conparable
treat nent.
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As PATH s regulation clearly allows for an alternative
nmet hod of establishing nedical severity than neeting the major
and minor criteria in the diagnostic listings, PATH has failed
to followits own regulation when it does not consider whether
these children with different conditions also neet the |evel
of severity it has established for EPSDT coverage. The
petitioners stand in the sane shoes as the petitioners in

Wiite, Sinpson and Cushion. They had a right under PATH s own

regul ation and Medicaid | aw to be assessed for nedical need
despite the absence of their condition on the list. The
credi bl e evidence indicates that petitioners D.B., CJ., L.T.
and MW have the sane nedi cal need as children whose
conditions are on the list. Thus, they nust receive the
benefit of the regulation and be found eligible for
orthodontic services. The weight of the evidence shows,
however, that petitioner H B.’s nedical condition is not as
severe as others covered for orthodontic services. Therefore,
she was correctly deni ed benefits.

As this matter is decided on statutory grounds, it is not
necessary to consider the petitioners argunents that PATH s
deni al of coverage to themviolates the Vernont Constitution.
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