STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 990

)
)
Appeal of )
| NTRODUCTI ON

The petitioner has applied to the Board for an order
expunging fromthe regi stry maintai ned by the Departnent of
Social and Rehabilitation Services (SRS) a report of child abuse
all egedly perpetrated by the petitioner against her grandson.
The issue is whether a default judgenment should be entered

agai nst the Departnent for its failure to defend its decision.

DI SCUSSI ON

On March 21, 2001 the Board received a witten request from
the petitioner appealing the substantiation by SRS of child
abuse in a case where the petitioner had all egedly slapped her
grandchild in the face causing "an observable injury to his
nmout h" .

On March 22, 2001 the Board nmiled the petitioner and the
Assi stant Attorney General (AAG representing SRS a form
Acknow edgenent of Request for Fair Hearing in which both

parties to the fair hearing are asked to describe the issue,
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list witnesses, and estimate the anount of tinme required for
hearing. The petitioner returned her formon March 27, 2001.
The Departnent did not return its formand did not contact the
Boar d.

The matter was set for hearing in Burlington on May 23,
2001. The petitioner appeared prepared to testify in her own
behal f. The Departnent did not appear at the hearing and did
not contact the Board.

On May 25, 2001 the Board received a letter by fax fromthe
Departnment’'s attorney (which did not appear to have been copied
to the petitioner) in which the attorney apol ogi zed that he had
"i nadvertently neglected" to note the date of the hearing and
asked that a one-hour hearing be set to present the Departnent's
evi dence.

On June 7, 2001 the hearing officer sent the Departnent's
attorney the foll ow ng nmenorandum

"The Department is directed to furnish nme and the
petitioner with an offer of proof in this matter, including
the names of any witnesses it intends to call and the
sources of their know edge of the facts of the case. |If

t he Departnent does not plan to call the alleged victimin

the matter it should submt a menorandumas to the

adm ssibility of any hearsay statenents that will be

offered. The deadline for this subm ssion is June 22,
2001. "
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As of July 9, 2001, the Board had received no response from
t he Departnent, other than a notice dated July 6, 2001 that
anot her attorney was representing the Departnment. 33 V.S.A 8§
4916(h) provides that when an individual files a request for a
hearing with the Board concerning a report of child abuse in the
SRS registry, "the burden shall be on the commi ssioner to
establish that the record shall not be expunged”. 1In this case,
the Departnent failed to tinely conply with all three directives
of the Board concerning this nmatter, i.e., returning the hearing
acknow edgenent form appearing at the hearing, and respondi ng
to the hearing officer's specific request for an offer of proof.
The Departnent's inattention to its responsibilities in this
matter far exceeds any reasonabl e standard of "excusable
neglect”. Therefore, it nmust be concluded that the Departnent
is in default on neeting its burden of proof in this matter and

j udgenent should be entered in favor of the petitioner.

CRDER

The petitioner's request to expunge the report of child
abuse in question is granted.
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