STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16,979

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by PATH findi ng that
she was not covered by Vernont Health Access Pl an (VHAP)
benefits during a period of time she received certain dental
services. The issue is whether PATH m sled the petitioner
with regard to her eligibility at the time the services were

r ender ed.

FI NDI NGS OF FACT

1. The petitioner applied for health insurance through
the VHAP programin January of 2001. The Departnent mail ed
her notice dated February 5, 2001 advising her that she had
been found eligible for the VHAP program as of February 2,
2001. Also contained in that notice was the foll ow ng
advi sory:

The way you receive benefits under this programis

expected to change at sone tine in the future. Wen this

happens, you will receive another letter with nore
information. This change will result in better benefits

for you. You are now receiving |imted benefits coverage
(See encl osed brochure).
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2. The brochure which acconpanied the notice entitled "A
Vernont Health Care Program for Adults" contained information
about prem uns (payable every six nonths if applicable), co-
paynments and covered services. The brochure specifically
advi sed recipients of the foll ow ng:

. . .VHAP is nmade up of two programs: VHAP-Limted and
VHAP- Managed Care. \When you are first eligible for VHAP
you wi Il be covered by VHAP-Linmted for a nonth or two.
VHAP-Li mted gives you limted coverage until you can
join the managed care program Soon after you are found
eligible, you will get a |arge envelope in the nmail that
expl ai ns managed care. It will tell you howto join our
managed care program and choose a PCP (primary care
provider), who will work with you to keep you heal t hy.
Wen you are a nenber of the plan, you will be in VHAP-
Managed Care and w Il be covered for nore services.
VHAP- Li mi ted does NOT pay for non-energent inpatient
hospital care, nedical supplies and equi pnment, eye care
and gl asses, dental care, and chiropractic care. Wen
you nove into VHAP- Managed Care, you get all these extra
servi ces.

3. The petitioner agrees that she received the notice
and the brochure and that she is capable of reading and
understanding witten material. She believes that she read
the information but that its nmeaning did not "sink in". She
states that she was under the inpression sonehow that she
woul d not be in managed care for about six nonths. Although a
toll-free nunber to call for additional information was
included in the brochure, the petitioner did not call to clear

up her confusion about the tim ng of her benefits.
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4. Approximately a week after she received the notice
and brochure, a packet of materials concerning nanaged care
arrived at the petitioner's honme. The packet was m ssing a
formand the petitioner called the toll free nunber to get the
m ssing form She did not ask about the managed care onset
date when she call ed because she thought she understood it.
The petitioner returned all of the managed care fornms to PATH
ina tinmely manner.

5. Over the weekend of February 24/25, 2001, the
petitioner's bottom dental plate broke. She called her
denti st on Mnday, February 26, to get an energency
appointment to repair it. She was given an appoi ntment on
February 27. \When the petitioner showed up for her
appointnment, the office admnistrator called VHAP to see if
the services rendered that day would be covered. She was told
that they would not. There was no evidence offered as to the
entirety of the conversation. The administrator sinply told
the petitioner that VHAP woul d not cover the services that
day. The petitioner decided to go ahead with the repair
anyway in spite of her know edge that there was no coverage.

6. The petitioner admts that upon hearing she was not
covered she did not call VHAP herself for further information
about her onset date. This was because she said she still

bel i eved t hat coverage was several nonths away and she needed
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to have the repair done fairly soon. She also did not want to
cancel the appointment until the insurance issue could be
resol ved because the dentist had nade sone effort to
accommodat e her energency. The plate was repaired and
returned to her on February 28. The petitioner paid the bill

of $290 in cash.

7. On March 1, 2001, after the repair work was done, the
petitioner did call the VHAP office to find out why she was
not covered for dental services. She was advised that her
coverage went into effect that very day, March 1, 2001 and
that she was about to receive a notice so advising her.

8. PATH enrolls persons in the managed care program at
t he begi nning of each nonth. \Wether a person is enrolled
within a nonth or two nonths, depends upon the timng of the
eligibility finding and the return of the managed care forns.
The petitioner was found eligible early in the nonth of
February and returned her fornms pronptly allow ng PATH to
enroll her on the March 1 date instead of the follow ng Apri
1 date.

9. Providers can call a nunber to find out if their
patients have VHAP coverage at the tinme a service is about to
be rendered. The personnel who give that information to

provi ders do not know when plans are about to change. |If they
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are asked when benefits wll begin, they can connect the
caller with another person who can find out that information.

10. The petitioner asks that PATH rei nburse her for her
out of pocket expense of $290 because she was unaware that she
woul d have been covered if she had waited two nore days. PATH
has refused saying that the petitioner was not covered on the
date the service was rendered in February and that it did not
m sl ead her into thinking that she was covered.

11. Based on the above facts, it is found that the
petitioner was aware that she would not be covered for dental
services on the day that she received them She was unaware
t hat she coul d have been covered if she waited two nore days.
However, it is also found that had the petitioner used due
care she woul d have easily |earned of the date of eligibility
for managed care coverage before agreeing to the provision of
dental services. Her failure to carefully read the
informati on sent to her about managed care and her failure to
call PATH for information about the exact date of her
eligibility before the dental services were rendered were the
bi ggest factors leading to her incurring this expense herself.
She shoul d have been aware fromreading the eligibility notice
and brochure and from her recei pt of the managed care package
that her eligibility for VHAP- Managed care was due to start

soon. The petitioner's contention that PATH m sl ed her by not
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telling the dental office adm nistrator of the onset date of

her coverage is without nmerit since there is no evidence that
the adm ni strator made any effort to determ ne anything other
than the status of her coverage on the day services were

r ender ed.

ORDER

The deci sion of the Departnent denying coverage for the

dental services is affirned.

REASONS

Under regul ations adopted by PATH, persons who are found
eligible for VHAP benefits are initially placed on the VHAP-
Limted program whi ch does not cover dental services. See
WA M 4002. 31, 4003.1 and P-4003. The regulations further
provi de that persons who have nmade a choi ce of managed care
plan by the 15th of any nonth are enrolled in nanaged care no
|ater than the first of the follow ng nonth while those who
choose after the 15th of any nonth are enrolled the first day
of the second followi ng nonth. WA M 4002. 32.

Under these regul ations, the Departnent correctly
enrolled the petitioner at the earlier tinme based on her tinely
return of the managed care information. She was therefore

eligible for VHAP-Lim ted through the nonth of February 2001
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and for VHAP- Managed Care from March 1, 2001 forward. The
Limted program woul d not cover dental services while the
Managed Care program woul d. Therefore, the Departnent was al so
correct in denying her coverage for dental services on February
27, 2001.

The petitioner does not dispute the general operation of
this program but clains that the Departnent should be barred
fromapplying the rules to her because she was m sl ed about
the dates of her eligibility. PATH clearly has an obligation
to tell applicants what their rights and benefits are under
t he VHAP program and the Board has the authority to "estop"
PATH from applying its regulations if it has failed in this

duty and has thereby harnmed an applicant. Stevens v.

Department of Social Wlfare 159 Vt. 408,620 A 2d 737 (1992).

The four essential elenments of estoppel are: (1) the
party to be estopped nmust know the facts; the party to be
estopped nmust intend that its conduct shall be acted upon or
the acts nmust be such that the party asserting the estoppel
has a right to believe it is so intended; (3) the party
asserting estoppel nust be ignorant of the true facts; and (4)
the party asserting estoppel nust detrinentally rely on the

conduct of the party to be estopped. Burlington Fire

Fighters' Ass'n v. Cty of Burlington 149 Vt. 293, 299, 543

A. 2d 686, 690-691 (1988).
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It cannot be concluded herein that even the first el enent
of this test is net. There is no evidence that the petitioner
contacted PATH to tell it the pertinent fact: that she needed
to obtain dental care as soon as possible and wanted to | earn
the onset date for coverage of this benefit. It cannot be
concluded fromthe dental office admnistrator's call to PATH
that it was aware of this fact because the contents of the
conversation are not knowmn. It is only known that PATH
correctly confirmed that the coverage was not avail abl e that
day. Since PATH was ignorant of the facts of the situation
and was not asked for information regarding the onset date, it
cannot be found that it said anything specific with regard to
the petitioner's situation which it expected to be acted upon
by the petitioner. Therefore, the second el enent of estoppel
is not net either.

The third elenent requires the petitioner to be ignorant
of the true facts. It is certainly clear that the petitioner
was ignorant of the true facts but her ignorance was due to
her own negligence. The petitioner should have known fromthe
i nformation provided to her by PATH during the nonth of
February and her own return of the nanaged care application
forms that her eligibility for that programwas likely to
begin in the near future. The petitioner admtted that she

was uncertain as to the start date and that she knew that she
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could call PATH for nmore information. There was no credible
reason offered by the petitioner as to why she did not cal
and confirm her nmanaged care onset date before she obtai ned
the dental service. The petitioner's ignorance in this regard
was of her own making. She detrinentally relied on her own
erroneous assunptions about the program not on any | ack of
information or msinformation given to her by PATH

It nust be concluded fromthe above that PATH did not
fail inits obligations to informthe petitioner about the
features of the VHAP program and so shoul d not be estopped
fromenforcing its eligibility dates. PATH s decision to deny
rei nbursenent of the petitioner's out of pocket expenses for
dental benefits she received before the date of Managed Care

eligibility is affirned.



