STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 948

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decisions by the Departnent of
Aging and Disabilities, Division of Vocational Rehabilitation
(hereinafter "VR') denying himapproval for "private career
counseling” with a particular counselor and requiring himto
enter into an "Individualized Plan for Enpl oynent™
(hereinafter "I PE") before any additional VR services are

provided to him

FI NDI NGS OF FACT

1. The petitioner first filed an appeal in this matter
on February 23, 2001. The initial indication fromthe
petitioner was that he wi shed to appeal VR s refusal of his
request to be assigned a different counselor. On April 5,
2001, the Departnent filed a Motion to Dismss for |ack of
subject matter jurisdiction. A hearing scheduled for Apri
13, 2001 was continued at the petitioner's request to all ow

himadditional time to respond to the Departnent’'s notion.
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2. The petitioner filed a witten response on April 19,
2001, and anot her hearing was schedul ed for May 29, 2001.

That date was cancel |l ed, however, due to a famly energency of
the hearing officer and was not reset until August 21, 2001.

3. A hearing was held on that date, at which tine the
petitioner testified that he felt that his VR counsel or was
unable to deal with clients with mental disabilities, and that
VR shoul d contract with an outside professional to provide him
wi th vocational counseling.

4. At the hearing the parties agreed that the petitioner
is a full-tinme enployee of the Departnment of Aging and
Disabilities with at | east 15 years of work experience. He
has a nmental disability that includes depression. The parties
further agreed that the goal and focus of the petitioner's VR
programis to train and prepare himfor a better paying state
j ob.

5. The petitioner's VR counselor testified that he had
made many attenpts to arrange neetings with the state's
personnel office to prelimnarily explore enploynent options
but that the petitioner had refused to attend. The counsel or
al so stated he was frustrated by the petitioner's insistence
on conmmuni cating with himonly by email. The counsel or

testified that he had sought advice fromthe petitioner's
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nmedi cal providers as to how to best comrunicate with the
petitioner, and had been told that there should be no inherent
problemw th face-to-face neetings. The counselor testified
that despite his best attenpts, the petitioner was essentially
uncooperative in devel oping and inplenenting his VR program

6. At the close of the hearing it was agreed that the
Departnment would file a witten statenent of its position and
that the petitioner would then have the opportunity to file a
witten response. The Departnment filed its statenment on
Cctober 1, 2001. In it the Departnent reiterated the
instances it felt the petitioner was bei ng uncooperative with
VR in the devel opnent and i npl enentati on of services.

7. Shortly thereafter, in an email comrunication with
the Board the petitioner objected to the Departnent's
stat enent havi ng been furnished by the Departnent's attorney
rat her than by VR personnel. A tel ephone conference was held
on Cctober 5, 2001, at which time the hearing officer denied
the petitioner's request for another hearing and the
petitioner agreed to file a witten response to the
Departnment’'s statenent. No tinme limt was set for himto do
so.

8. The hearing officer then heard nothing further from

either party until January 14, when he sent the petitioner a
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menor andum gi ving hi muntil February 1, 2002 to file his
response. 1In a letter dated January 16, 2002, the Depart nent
advi sed the hearing officer that follow ng the Cctober phone
conference the parties had net at the petitioner's request in
an effort to resolve the matter. The Departnent represented
that it had agreed to furnish the petitioner with private
career counseling as part of his IPE, but that the petitioner
was objecting to financial caps on this service.

9. On January 29, 2002 the petitioner sent an email to
the Board that included a request to order VR to provide him
with private career counseling without financial limtation.

10. The parties then provided the hearing officer wth
copi es of correspondence between VR and a private counsel or
who had net once with the petitioner. In a letter dated
February 15, 2002, the counselor indicated that he had already
performed services totaling $228 and estimated anot her $498 to
conpl ete his services.

11. However, in a letter dated February 1, 2002, the
Departnent had informed the private counselor that it could
not pay his bill because the petitioner had refused to sign an
| PE which woul d "validate" the provision of those services.

On February 3, 2002 the counselor had witten the Depart nent
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and the hearing officer pointedly indicating his displeasure
with the Departnent's position.

12. Upon receiving this information the hearing officer
schedul ed the matter for another hearing on March 13, 2002, at
which time the Departnment indicated that it had paid the
private counselor in full for the services he had perfornmed to
dat e. The parties agreed that the present inpasse was the
petitioner's refusal to sign an | PE that contained any
spendi ng caps on future services. The parties further agreed
that the private counselor had offered to devel op an | PE and
provide the petitioner with additional "counseling services"”
for an anount roughly within the spending cap in the
Departnment's proposed | PE. The Departnment requested a brief
extension of tinme to consider whether it would contract with
the private counselor to provide these services.

13. By letter dated March 21, 2002 the Depart nent
infornmed the petitioner and the hearing officer that due to
the "all egations and tone" of the private counselor's previous
correspondence in the case it was not willing to enter into
any contract with this counselor; but that it was "willing to
of fer sone private enpl oynent counseling with a different
provider". However, the Departnent also indicated that it

considered the petitioner's signing an IPE to be an initial
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prerequisite to the Departnment providing himw th any further
VR servi ces.
14. The | PE proposed by the Departnent includes the
foll om ng provision:
Current funding for item3 (Private Counseling) is
$500. However, this may be increased with VR approval if
a denonstrated need exists to continue beyond the $500
[imt. Some factors that would influence the continuance
i nclude further career assessnents, counseling and
gui dance and consumer commitnment to partake fully in al
itens as indicated above. Funding limts beyond the $500
not to exceed an additional $250.
15. The petitioner filed a witten response on March 27,
2002 arguing that he should not have to sign an |IPE as a
condition of receiving services and requesting that the Board

order VR to approve "private career counseling” with the

counsel or of his choice wthout funding limts.

ORDER

The Departnent's decision is affirned.

REASONS
Federal regulations provide that once an individual is
determ ned eligible for VR services, an "individualized
witten rehabilitation program is jointly devel oped, agreed

upon, and signed by the eligible individual and the
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i ndi vidual's vocational rehabilitation counselor. 34 C. F.R
8§ 361.45. Such plans nust identify a |ong-termvocational
goal, intermediate rehabilitation objectives, and the nature
and scope of VR services to be provided, and they "nust be
desi gned to achi eve an enpl oynent outcone that is consistent
with the individual's unique strengths, priorities, concerns,
abilities, capabilities, career interests, and inforned
choice." 1d. § 361.45(a). In Vernont, the Individualized
Plan for Enploynent (IPE) is the individualized witten
rehabilitation programreferred to in the federal regulations.

The petitioner in this case has cited no law for his
contention that the Departnent is required to provide specific
VR services to an individual who refuses to sign an IPE. O
course, this begs the question of whether the | PE proffered by
the Departnent is sufficient under the law to neet the
petitioner's VR needs. 1In this regard the petitioner argues
that the IPE's limtations on spending for private career
counseling and the Departnent's refusal to contract with the
counsel or of his choosing violate the "inforned choice"
provi sions of the regul ations.

In affirmng a previous decision by the Board in a VR
appeal the Vernont Suprene Court noted that the statutes

define essential VR services as those "necessary to render an
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individual with a disability enployable . . ." Zingher v.

Dept. of Aging and Disabilities, 163 Vt. 566, 572 (citing 29

US. C 8§ 723[a], enphasis by the Court). In that case the
Court disagreed with the appellant's argunent that the | aw
requires the Departnent to maxim ze the enployability of an

i ndi vi dual "wi thout regard to financial considerations”; and
it held that it is the petitioner's burden to denonstrate that
any specific service, or scope of service, is "necessary for
himto be enployed". I|d. at 573.

In this case, the petitioner makes only the unsupported
assertion that his present VR counsel or does not understand
individuals with nmental disabilities. He has presented no
evi dence what soever that private career counseling in excess
of $750 is necessary for himto obtain his vocational goals.
And he has not denonstrated that only the counsel or he has
identified is capabl e of providing effective career counseling
for him

Wiile it is true that the regul ations contenplate a
col | aborati ve process between VR and its clients, nothing in
the regul ations provides that a client be able to define and
dictate the nature and scope of every service being offered to
himby the Departnent. It is unfortunate that the petitioner

seens unwi Il ling or unable to participate in VR services absent
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preconditions regarding funding limts and particul ar service
provi ders. However, unless and until he can denonstrate that
such services are necessary for himto achieve his enpl oynent
goals, it cannot be concluded that the Departnent's deci sions
are contrary to any of its regulations or to the general

pur poses of the program
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