STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16, 748
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denyi ng her application for Vernont Health Access Program
(VHAP) benefits. The issue is the validity of the
Department’'s regul ation inposing a 12-nonth waiting period for
VHAP for | owincone persons who have had but who | ost health

i nsurance during the twelve nonths prior to application.

FI NDI NGS OF FACT

The parties have stipulated to the follow ng facts:

1. J.O is the petitioner in this appeal of a decision
denying her eligibility for VHAP coverage.

2. The petitioner is 55 years old and lives with her
adul t di sabl ed daughter, R O, in Wst Rutland, Vernont.

3. The petitioner's only source of incone is $804 per
month in Social Security benefits which are paid in
conjunction with her adult disabled daughter. She is

financially eligible for VHAP coverage.
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4. Prior to April, 2000, petitioner purchased health
i nsurance coverage through Mutual of Omaha. Coverage under
that policy began in approximately 1987. Initially, the
policy had a $500 deducti bl e; by 1994, the deductible had
i ncreased to $2, 500.

5. At the tinme the petitioner's health care coverage
ended in April, 2000, she was payi ng prem uns of $114.10 per
nont h.

6. Since 1992, the petitioner has paid approxi mately
$10,800 in premuns to Mutual of Qmaha.

7. Effective April, 2000, the petitioner was term nated
from Miutual of Oraha. The conpany clained that her Apri
mont hly prem um was received on June 5, 2000, after the 31 day
grace period had expired. 1In addition, Miutual of Oraha
i ndi cated that her policy would not be reinstated based on her
clainms history.

8. After intervention by the Vernont Departnent of
Banki ng, Insurance, Securities and Health Care Adm nistration
("BI'SHCA"), Mitual of Omha offered the petitioner a new
policy. However, the new policy had a deductible of $3, 500,
whi ch was $1, 000 hi gher than the policy that was cancel ed.
The prem uns were set to increase from $114.10 per nonth to

approxi mately $120 per nonth.
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9. The petitioner declined to purchase the new policy
offered to her by Miutual of Oraha because she believed it was
unaf f ordabl e gi ven her incone.

10. The petitioner's nonthly inconme is insufficient to
nmeet her nonthly expenses for food, clothing, shelter and non-
covered nedi cal expenses. It is a significant hardship for her
to pay nmonthly insurance prem uns of $120 for health insurance
coverage. Wen coupled wth her deductible, her total costs
for nedi cal expenses would represent 51% of her annual incone.

11. The petitioner applied for VHAP coverage on Cctober
11, 2000. The Departnent denied eligibility for VHAP pursuant
to VHAP § 4001.2 on Cctober 16, 2000, stating that the
petitioner had insurance within the |ast twelve nonths which
had been term nated w t hout good cause.

The follow ng additional findings of fact are made based
on docunments in the record and a further hearing held in this
nmatter:

12. The petitioner requested a fair hearing on Cctober
17, 2000. Follow ng her appeal, the Board heard anot her case
challenging the validity of the VHAP twel ve-nonth waiting
rule. Fair Hearing No. 16,414. The Board concl uded on
January 22, 2001 in a decision that included nine pages of

| egal analysis that the regulation at issue conflicted with
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federal |law. That decision was reversed by the Secretary of
t he Agency of Human Services on February 5, 2001 in a brief
order which contained a one sentence | egal explanation. The
Secretary's reversal was appealed. (A copy of that reversal
is attached to the Departnent's Suppl emental Menorandum)

13. Following this decision by the Board, the
petitioner's attorney sought to consolidate her case with four
ot her cases handl ed by other |egal services attorneys that she
felt involved simlar facts and | egal issues. The Departnent
objected to the consolidation of all five cases but on Apri
4, 2001 agreed to consolidate the petitioner's case with two
of the cases, Fair Hearing No. 16,596 and Fair Hearing No.
16,802, as they contained simlar facts and | egal issues.

14. The petitioner was found eligible for VHAP benefits
in April of 2001 based on the passage of a year since she | ast
had health insurance. The appeal continued in order to
determ ne whether the petitioner should have been found
eligible for benefits back to her initial application date of
Oct ober 11, 2000.

15. For sone nonths, the parties pursued settl enent
negoti ati ons regarding both the consolidated cases and those

whi ch were not consolidated. The Board was notified by the
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parties that all cases had been settled except the instant
one.

16. On August 21, 2001, the hearing officer recomended
to the Board that the Departnent's twelve-nonth rule be
invalidated in this case because it conflicted with federa
|aw. The decision relied on the reasoning of the Board in
Fair Hearing No. 16,414, the case on appeal to the Suprene
Court. At the hearing before the Board, the Departnent
reveal ed that Fair Hearing No. 16,414 was no |onger before the
Suprene Court because it had been recently settled. The
Departnent al so asked the Board to consider an e-mai
containing an opinion on the issue fromits federal program
director which it had attached to its nmeno but which had not
been considered as part of the evidence. The hearing officer
al so expressed concern that no evidence had been placed in the
record showi ng that the petitioner had incurred nedical
expenses from Cctober 11, 2000 to April of 2001 for which she
woul d have needed VHAP benefits.

17. The Board decided to remand the case so that (1) the
hearing officer could inquire as to whether the settlenent of
the case before the Suprenme Court indicated that the
Depart ment had changed its position wth regard to its

i nposition of the twelve-nonth waiting rule for certain
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persons who had dropped i nsurance coverage; (2) the Departnent
coul d have an opportunity to offer the e-mail into evidence;
and (3) information regarding the petitioner's nedical
expenses could be offered into evidence.

18. A further hearing was held for that purpose. The
Department, however, refused to say (citing the attorney-
client privilege) whether the Suprene Court case had settled
based on a change in the Departnent's |egal position,
revealing only that the petitioner had w thdrawn the appeal
after a "comuni cation” fromthe Departnment. The Depart nent
mai ntained that its legal position in that case has no bearing
on this one.

19. The Departnent presented evidence that the senior
adm ni strator of the Ofice of Vernont Health Access had, at
the request of the Director of that office, contacted the VHAP
programofficer in the federal Centers for Medicare and
Medi cai d Services to seek an opinion as to whether Vernont's
Regul ation at 4001.2 was consistent with the original waiver
request and subsequent protocols. This request was nade on
June 26, 2001 as part of the Departnent's response to fair
hearings filed challenging this provision. The request and
opi nion received by e-nmail is attached hereto as Exhibits No.

One and No. Two.
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20. The petitioner presented evidence, which was not
di sputed by the Departnent, that she had incurred $432.84 in
medi cal bills between October 22, 2000 and April 1, of 2001
whi ch woul d have been paid by VHAP if the petitioner had been

found eligible.

ORDER

The decision of the Departnent of PATH finding the
petitioner ineligible for VHAP benefits from Cctober 11, 2000
to April 1, 2001 based on a twel ve-nmonth waiting requirenent
whi ch commenced when the petitioner originally |ost insurance

in April of 2000 is reversed.

REASONS
The Vernont Health Access Plan (VHAP) was created for the
pur pose of "providing expanded access to health care benefits
for uninsured | owinconme Vernonters". WA M 8§ 4000. The
state regul ation defining "uninsured” includes the follow ng:

Uni nsured or Underi nsured

An individual neets this requirenment if he/she does not
qualify for Medicaid, does not have other insurance that

i ncl udes both hospital and physician services, and did
not have such insurance within the 12 nonths prior to the
nmont h of application. The requirenent that the applicant
not have had such insurance during this 12-nmonth period
is waived if the departnment has agreed to pay all costs
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of insurance because it is found it is cost-effective to
do so or if the individual |ost access to enpl oyer-
sponsored insurance during this period because of:
(a) loss of enploynent, or
(b) death or divorce, or
(c) loss of eligibility for coverage as a dependent
under a policy held by the individual's
parent (s).

WA M § 4001.2

The petitioner first argues that the above provision is
i nconsistent with the federal Medicaid | aw governing the
condi tions under which Vernont can adm nister the VHAP
program She second argues that the regulation viol ated her
rights under the Common Benefits clause of the Vernont
Constitution. Finally, the petitioner argues that the
Department is arbitrarily adm nistering the above provision by
granting ad hoc waivers to sone persons in order to settle
their appeals but not to others, again in violation of the
Common Benefits clause of the Vernont Constitution.

l. ARBI TRARY TREATMENT

Wth regard to the petitioner's final argunent it should
be noted at the outset that the allegation is a serious one

but one whi ch cannot be supported by any facts actually on the
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record.! The Departnent's refusal to reveal whether it did
make exceptions to its regulations in order to settle simlar
cases is very troubling. There can be no doubt that a state
agency adm ni stering wel fare benefits has an obligation to
treat every simlarly situated citizen in the sane way under
the state and federal constitutions. See Vernont

Constitution, Chapter 1, Article 7 and the 14th Anendnent to
the U S. Constitution. The Board has specifically held in a
prior case that the Departnment nay not adm nister the Medicaid
programon an ad hoc and arbitrary basis and so cannot |egally
“conprom se any individual case based on anything other than
applicable |l aw and regul ations”". Fair Hearing No. 13,296, pp.
5 and 6, June 9, 1995. At this point, the Board presunes that
the Departnent has acted legally and in good faith in settling
not only the case on appeal to the Suprene Court but also the
conpani on cases to this one. It is unfortunate, however, that
t he Departnent has been unwilling to offer a confirmation of
this on the record as it creates an unfortunate appearance of

inpropriety in the settlenent of these cases.

! Even though the Departnent would not say whether it granted waivers to
t he other individuals who appeal ed, the other six persons who filed
appeals on this matter were al so represented by Vernont Legal Aid.
Presumably, then the petitioner's attorneys know if the rules were waived
for these other individuals but did not put that information into

evi dence.
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1. CONFLICT WTH FEDERAL LAW

The petitioner's first legal argunment in this case is
that the Departnent's regulation at WA M 8§ 4001.2 is in
conflict wwth federal law. The Departnent, for its part,
argues that its regulation is consistent with the Medicaid
wai ver and that the board is not authorized to nake a
determ nation of conflict of lawin this matter. The
Departnent argues that the Board is bound by the determ nation
of the Secretary of the Agency of Human Services in her
reversal of Fair Haring No. 16,414 in which the Secretary
found that there is no conflict.

The Departnent correctly points out that any Medicaid
deci sion of the Board which is approved by the Secretary is
"the final and binding decision of the agency” under 3 V.S. A
8§ 3091(h)(2). The Departnent argues that it nust followthat
any Medi cai d decision which is reversed by the Secretary nust
al so be final and binding on the agency. The Depart nent
argues that because the Board is part of the agency it is
stripped of its statutory authority to determ ne conflicts in
state or federal law by any prior decision in which the
Secretary has addressed this issue and reversed the Board.

There is no authority for the Departnment's argument.

Even if the statute did specifically state that reversals by
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the Secretary are "final and binding on the agency", such a
provi si on woul d have no effect on the Board. The Board is not
the "agency" referred to in the statute. The Board is a
separate entity which was created to operate within the agency
for the purpose of hearing appeals. 3 V.S . A § 3091(1). The
Board's statutory duties in this case, and every case, are
clearly spelled out by statute. Anobng those duties is an
obligation to determ ne whether the Departnment's regulation is
in "conflict wwth state or federal law'. 3 V.S A 8§ 3091(d),

Stevens v. Departnment of Social Wlfare, 159 Vt. 408, 416.

There is no reason for the Board not to carry out its
statutory duties in this case.?

In order to determ ne whether there is a conflict between
the Departnent's regul ations and federal law, it is first
necessary to establish what federal regul ati ons govern
Vernmont's VHAP program This is the point of main controversy

bet ween the parties because the pertinent part of the "federal

2 Even if the Department's argunents coul d be considered correct, the
Secretary's decision did not reach the constitutional issues which are
presented here and offered only the nobst cursory explanation for the
reversal of the prior finding of conflict with federal lawwith virtually
no | egal analysis. Such cursory decisions by the Secretary were

di sfavored by the Suprenme Court in Howard, et. al. v. DSW 163 Vt. 109
(1994). To rely on that decision to preclude the petitioner's right to be
heard here under 3 V.S. A. § 3091 would be a gross denial of due process.
The Secretary continues to have the authority under 3 V.S. A. § 3091(h) (1)
to reverse this Medicaid program deci sion because it inplicates the
operation of Departmental regul ations.
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| aw' which applies in this case is not contained in the Soci al
Security statutes thenselves. See 42 U S.C. 1396a. The
Vernmont Health Access Plan was created and receives the bulk
of its funding under a "waiver" application which was filed by
the State of Vernont and approved by the Departnment of Health
and Human Services through its Centers for Medicare and

Medi caid Services (fornerly HCFA). 42 U.S.C. § 1315. Under
the ternms of this statute the Secretary of HHS "may wai ve
conpliance with any (state plan) requirenments. . .to the
extent and for the period he (sic) finds necessary to enable
such State or States to carry out such project. . ." 1d.

When a wai ver is requested, a state agency is bound by federal

Medi cai d | aw except as expressly provided by the ternms of its

wai ver granted by HHS. See Boulet v. Celluci, 107 F. Supp.2d

61 (D. Mass., July 14, 2000); Makin v. Hawaii, 114 F. Supp. 2d

1017 (D. Hawaii, Novenber 26, 1999).

In February of 1995, the Vernont Agency of Human Services
appealed to HHS for a waiver to inplenent and fund its VHAP
program The terns of the waiver were subsequently approved
by HHS. In April of 1995, the |egislature enacted 33 V.S A
§ 1972 to set up a trust fund to finance the state's share.
The purpose of the VHAP program according to the statute was

to "finance health care for uninsured or underinsured | ow
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i ncome Vernonters pursuant to statutes or rules that expand
medi cal assistance prograns through a federal waiver or
otherwi se". Id.

The 1995 wai ver request contained both a narrative
portion and a portion where specific exenptions were sought
from Medi caid regul ations. See "The Vernont Health Access
Plan: A Statew de Medicaid Denonstration Waiver Initiative",
February 23, 1995. 1In general, the narrative portion sought a
wai ver of income |imts and categorical eligibility
requi renents in order to expand nedi cal benefits to persons
who had inconme equaling up to 150 percent of the federal
poverty guidelines and who were neither parents with dependent
chil dren, disabled nor aged. The Departnent reported to the
federal government that it wished to help | owincone
Vermonters who | ack insurance, including working famlies
whose total inconme is "still inadequate to pay private health
i nsurance prem uns and those who have no |inkage to enpl oyer-
based health coverage". 1d. p. 1. Enphasis was placed on
serving those with the greatest need first and ensuring that
the limted enrollnment slots would go to those with the | owest
incomes. 1d. p. 3. Special concern was expressed for |ow

incone fam lies who resisted purchasing costly individual
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i nsurance because their incone was "nore urgently needed for
basic living expenses".

The narrative explained to the federal governnent that
the state intended to enact "special rules" to prevent
enpl oyers from dropping health plans for |owincone enpl oyees
who m ght then be eligible for VHAP. 1d. p. 4. The
Departnment stated that is intended to enact a program desi gned
tolimt eligibility in the foll owm ng way

Coverage will be limted to persons within defined incone

limts who are uninsured at the tine they apply for

benefits under VHAP. Applicants who voluntarily drop

ot her health insurance coverage will have to wait one

year (fromthe effective date of |oss of other coverage)

to becone eligible for VHAP.

Subsequent to this narrative, the Departnment specifically
set out a list of Medicaid provisions fromwhich it wshed to
be exempted. Id. pp. 78-83. In order to enact the
"uni nsured” provision and the "twel ve-nonth waiting"
provi sion, the Departnment needed a wai ver of the specific
provisions in the Medicaid | aw which conflicted with its VHAP
pl an. Anpong those are provisions which prohibit waiting

periods and which clearly allow recipients to have ot her

health insurance. See 42 U S.C. § 1396(a)(8) and 42 U S.C
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§ 1396a(a)(25).% Curiously, the Departnent did not
specifically ask to waive those provisions. Technically, then
t hose provisions which are not expressly waived would still
operate in the new Medicaid waiver program See Boul et and

Makin, supra. This failure to ask for a specific waiver would

seenmngly be a ground alone to determ ne that the above

provi sions (prohibiting waiting periods and all ow ng ot her
insurance) are still in effect. If that is the case, the
Department's regul ati on which indi sputably provides for a
waiting period for certain otherwi se eligible individuals and
whi ch conpletely elimnates persons who have ot her insurance
fromthe programconflicts onits face with the federal
provi si ons.

However, the petitioner does not argue that the
Department failed to ask for a specific waiver of provisions
whi ch conflict with these portions of the VHAP plan. Rather,
the petitioner argues that the representations nmade in the
narrative stating that persons would not be covered if they

had voluntarily dropped health insurance in the prior twelve

342 U.S.C 8§ 1396a(a)(8) requires that a State plan "must provide that
assi stance shall be furnished with reasonable pronptness for all eligible
individuals." 42 U.S.C. § 1396a(a)(25) is a conplex section requiring
states to use Medicaid only to pay for services not covered by other

i nsurance and to recover fromother health insurance any amounts for which
they should be liable. This provision clearly contenplates that persons
may be eligible for Medicaid even if they have other insurance.
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months is the principle which was approved by the Medicaid

di vi si on under the waiver |aw and now has the force and effect
of federal |law. The Departnent does not disagree with that
assertion. In fact, the Departnment has offered a statenent by
the federal officer in charge of the VHAP project confirm ng
that the denonstration application is the blueprint for the
program and that the policies and procedures used by the
Departnent nmust not conflict with "the Medicaid statute,

regul ation, or the approved wai vers, expenditure authorities,

or terns and conditions of the section 1115 denonstration”
(Enphasi s added.) See Attachnent No. 2.

The parties agree then that the "federal |aw' which is
applicable in this case is the I anguage in the waiver which
restricts the coverage.* That |anguage states that coverage
islimted "to persons. . .who are uninsured at the tinme they
apply for benefits" unless the applicant has "voluntarily

dropped ot her health insurance coverage" in which case that

4 The Departnent has put forth an alternative argument that its current
"Protocol" dated January 2001 which contains the exact |anguage of its
regulation with regard to recently insured applicants should be viewed as
an update on its original application. There was no evidence offered that
this protocol was approved as an actual amendnent to the original waiver
The Department itself offered a statement fromthe federal project officer
that, |ike procedures and regul ati ons, operational protocols flesh out the
details of the state plans. It cannot be found, therefore, that protocols
are the "official amendnents" referred to by the federal officer as
necessary to change the blueprint. Presumably, an anendnent to the waiver
application would have to cone in the formof an amended application with
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person would "have to wait for a year (fromthe effective date
of | oss of other coverage) to becone eligible for VHAP'. 1995
VHAP Wi ver Application at p. 14, see above.

The question for the Board is whether the |anguage cited
in the above paragraph conflicts with the provisions of
Section 4001.2 cited in the first paragraph (p. 8) of this
analysis. There is no dispute between the parties about the
meani ng of the Departnent's regulation. It elimnates from
eligibility all persons who currently have or who during the
past twel ve nonths have had i nsurance covering hospital and
physi cian services. A waiver is granted fromthat
disqualification for persons who once had but who | ost
enpl oyer - sponsored i nsurance due to | oss of enploynent, death,
di vorce or | oss of dependent status under a policy held by
parents. A waiver nmay al so be granted for persons who
currently have insurance if the Departnent determ nes to cover
the cost of the prem um

The Departnent argues that the regulation is consistent
with the principle found in its waiver application because it
does exenpt certain individuals who have involuntarily | ost

their insurance in the twelve nonths prior to application. 1In

specific requests for waivers which nmust be approved by the federal
of ficer in charge of the Medicaid program
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support of its contention, the Departnment argues that the
"interpretation” of the Secretary of the Agency that there is
no conflict is entitled to deference. Simlarly it argues
that the "interpretation" of the federal officer who is in
charge of the VHAP program (see Exhibit No. 2) finding that
the I anguage in the regulation at WA M 8§ 4001.2 is
consistent wwth the VHAP 1115 application should al so be given
deference on this issue.

The rel evant issue here is not the neaning of a state
regul ation but rather the nmeaning of the federal law. No
deference is owed to the Departnent in interpreting federa

laws. Brisson v. Departnment of Social Wlfare, 167 Vt. 148,

152 (1997). Certainly deference would be due to the federal

government in interpreting its own law-in this case the

meani ng of the waivers it granted. However, no interpretation

of the waiver by the federal governnent as to the neani ng of

t he wai ver provision was offered in this case. Al that was
offered by the federal officer was an unexpl ai ned opini on t hat
there was no conflict between the waiver and the regulation.
The Board is not bound by that opinion. As was stated
previously in this analysis, the decision as to whether there

is a conflict between state and federal |law in any appeal is
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the statutory province of the Human Services Board. 3 V.S A
§ 3091(d).

The concl usion reached by the Board is that there is a
conflict between the clear | anguage of the waiver application
and that used in the regulation. The Departnent told the
federal government in its application that Vernont intended to
deviate quite radically fromthe requirenents of the Medicaid
program by creating a programin which any person whose incone
fell below certain increased inconme limts could get health
assi stance. The only persons who would not get the benefits
of this program were persons who were insured (both hospital
and physicians services) at the tine of application and those
who had voluntarily dropped such insurance in the |ast twelve
nmonths. (See the citation on page 15 above.) Those persons
coul d becone eligible after they had no insurance for twelve
mont hs. The protocols and regul ati ons adopted pursuant to
that waiver elimnate all persons who have insurance
(i ncludi ng hospital and physicians services) at the tinme of
application. That prohibition is clearly consistent with the
wai ver application. However, the regulations also elimnate
per sons who have had insurance at any tine during the prior
twel ve nonths wi thout any reference to whether the | oss of

i nsurance was voluntary or not. That is not what the
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Department said it would do in the application. The
Departnment's failure to include in the regulation a provision
exenpting all persons who did not "voluntarily" drop insurance
creates a clear conflict with its original waiver

To be sure, as the Departnent points out, certain
exceptions were granted for a handful of situations in which
persons had insurance during the |ast twelve nonths.
Exceptions were made for those who | ost access to enpl oyer-
sponsored i nsurance because of | oss of enploynent, death, or
di vorce, or change of dependent status under a parent's
i nsurance. The Departnent does not attenpt to argue that
these are the only situations in which persons could be said
to have involuntarily lost health insurance.® Rather the
Department argues that these are the only situations it has
chosen to include and that it has the authority to make these
choi ces.

Again, the Departnent's position begs the issue. It
clearly has the authority to design its own nedical benefits
program The Departnent has done so and has expressed the

paranmeters of this programin its federally approved wai ver

5 For exanple, many persons |ost health coverage because their insurer has
gone out of business, because they have had a dispute with the insurer,
because their insurer was their school and their coverage stopped when
they left the school or because their prem uns were rai sed beyond the
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application. However, it does not have the authority to
violate the terns of its own program The Departnent said
very clearly that it would elimnate fromimedi ate
eligibility only those persons who had voluntarily dropped
health coverage in the last twelve nonths. Since the
Departnment's regul ati on does not set up any test for
"vol untariness", the Departnent has acted outside of the scope
of its own federally approved waiver. The regulation as
adopted nust fail because of the lack of authority with which
it was enacted.

Since the regulation fails, the petitioner's application
must be neasured agai nst the paranmeters of the controlling
wai ver provision to see if she "voluntarily" dropped her
heal th i nsurance. The petitioner's inconme is $805 per nonth,
an anmount that is about 110 percent of the poverty level. As
such, she is anong the poorest of the persons that the program
purportedly seeks to help. Prem uns, deductibles and co-pays
whi ch she used to pay under her private insurance program
averaged out to about $300 per nonth, or 51 percent of her
income. Regulations found in the VHAP program defi ne persons

with inconme |evels under $1,047 per nonth as in need of

point of affordability. Virtually all of these situations have been
appeal ed to the Board in the past.
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governnment assistance with health care. P-2420 B (16). The
Department has al so cal cul ated that persons with the
petitioner's incone |level are able to pay only $40 every siXx
nmonths as a premumand are limted to $750 per year in co-
paynments. WA M 8§ 4001.91 and 4001.92. It is clear, and the
stipulated facts show, that the petitioner was unable to neet
her basic necessities and pay for health insurance. The
petitioner sinply could not afford to pay for private
i nsurance. Such an inability to pay cannot be terned a
"voluntary” withdrawal from her health insurance under any
definition of that word. The petitioner, therefore, should
not have been required to face a waiting period for health
care benefits when she applied in Cctober 11, 2001.

11 CONFLICT WTH THE VERMONT CONSTI TUTI ON

Odinarily, a finding of a conflict with a federal |aw
woul d obviate the need for any further analysis of a
regul ation. However, it seens inportant in this case to
decide the petitioner's claimof violation of the Vernont
Constitution's Common Benefits clause. The reasons for this
are twofold: first, the Secretary has already indicated in
her reversal of Fair Hearing No. 16,414 that she is not
persuaded that a conflict with federal |aw exists and is

likely to take the sanme position with regard to this decision;
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second, it would be easy for the Departnment to anmend its
wai ver request to match its regulation and it seens |ikely,
based upon the federal officer's prior unquestioning approval

of the regulation, that it could easily obtain federal

approval. In fairness to the petitioner, and to avoid further
delay and litigation, the constitutional issue will be
addr essed.

The Common Benefits clause of the Vernont Constitution
reads in pertinent part:

That governnent is, or ought to be, instituted for the

common benefit, protection, and security of the people,

nation, or comunity, and not for the particul ar

enol unent or advantage of any single person, famly, or

set of persons, who are a part only of that community.

Vt. Const., Ch I, Art 7

The petitioner clains in this case that the Departnent's
twel ve-nonth rul e preventing her fromgetting VHAP benefits
has deprived her of a common benefit and protection afforded
to all other |lowincone persons who are without health
i nsurance. The Departnent for its part argues that it has the
right to set policy which excludes certain persons from
benefits in order to attain |legitimte governnmental objectives

and that its policies nmust be upheld if they contain sone

rationality.
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The recent decision by the Suprene Court in Baker v.
State, 170 Vt. 194, 744 A2d.864 (1996)° thoroughly discusses
the protections of the "Comon Benefits" clause and the tests
to be used in reviewng constitutionality under it. The Court
described this clause as "the first and primry safeguard of
the rights and liberties of all Vernonters". Id. at 202. It
further described the clause as one that, as interpreted by
Vernmont case |law, "has consistently demanded in practice that
statutory exclusions from publicly-conferred benefits and
protections nmust be 'prem sed on an appropriate and overriding

public interest'". 1d. at 206, citing State v. Ludl ow

Super markets, Inc., 141 Vt. 261, 268.°

I n Baker the Suprenme Court stated that it was the role of
t he body engaged in legal reviewto

.ultimately ascertain whether the om ssion of a part
of the community fromthe benefit, protection and
security of the challenged | aw bears a reasonabl e and
just relation to the governnental purpose. Consistent
with the core presunption of inclusion, factors to be
considered in this determnation may include: (1) the
significance of the benefits and protections of the
chal I enged | aw, (2) whether the om ssion of nenbers of
the community fromthe benefits and protections of the
chal I enged | aw pronotes the governnent's stated goal s;

® This is the so-called "civil unions" case.

“In so declaring, the Court rejected traditional Equal Protection tests
used to apply the provisions of the federal equal rights amendments in
favor of tests nmore suited to this particular provision. Baker, supra at
204, 206.
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and (3) whether the classification is significantly
underi ncl usi ve or overi ncl usi ve.

Id. at 214

The part of the community which is omtted from VHAP
benefits by the Departnment’'s new waiver regulation is | ow
i ncome persons who have had health insurance covering hospital
and physician services within twelve nonths of their
application and who do not neet any of the exceptions |isted
for waiver. See VHAP 4001.2, cited on p. 8 above. The stated
pur poses for these new eligibility requirenments found in the
Departnent's wai ver application are as foll ows:

B. Goals and Objectives of the Program

Eligibility

Vernmont will seek to de-link eligibility for Medical
Assi stance or health care coverage fromeligibility for
ot her public assistance progranms under this initiative.
Specifically, the State wll seek approval fromthe
Heal th Care Financing Adm nistration to inplenment new
eligibility standards which are based on a sinplified
incone test with no resource test applied. Thereafter,
eligibility for subsidized health care coverage in
Vernmont will be based on an individual's of famly's
income as a percentage of the federal poverty |level and
i nsurance (uninsured) status.

Affordability

.Vernont will establish an overall cap on the |evel
of state expenditures to be made under the wai ver program
for newwy eligible individuals. Vernont will nonitor, on

an ongoing basis, its position relative to the cap. Wen
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obl i gated expenditures reach 90% of the cap, the state
may | ower the incone threshold to ensure that the

remai ning enroll nent slots are available to those with
the I owest incomes. Thus those in greatest need wll be
served first.

.sone | ow wage workers nmay not be able to afford
their share of the premiumin an enpl oyer-sponsored pl an.
| f they neet incone guidelines, these uninsured workers
may be brought into their enployer's plan by covering the
enpl oyee's prem um contributions (up to 50% of their
enpl oyer's plan. Special rules will apply to ensure that
enpl oyers do not drop existing enpl oyer-sponsored
coverage or deny new y added enpl oyer-based coverage to
| ower -i ncone workers. Through this programthe State
hopes to reduce the cost burden for |ower-income workers,
whi | e encouragi ng enpl oyers who do not offer coverage to
their enployees to begin contributing toward the cost of
heal th care.

C. Purpose and Val ue of the Denonstration

The Vernont Health Access Plan denonstration is a

mul tifaceted reforminitiative which simultaneously

addr esses several key shortcom ngs of current state and
federal health care prograns. Unlike many other state-
based reforminitiatives inplenented to date, the Vernont
Heal th Access Plan directly addresses:

- the problens faced by individuals and famlies with
inconmes only marginally above the poverty level in
mai nt ai ni ng health i nsurance policies at current
mar ket prem um | evel s;

The plan, as described in this application, affords the
Heal th Care Financing Admi nistration a uni que opportunity
to assess the inpact of a new and expansive program
approach on these problem areas. The denobnstration has
great potential value in ternms of eval uating:

- t he response of the small enployer market to a
subsi di zed program for | owwage workers; and
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- the effect on providers and delivery systens in a
smal |, rural state of achieving near universa
coverage (when the Vernont Health Access Plan is
fully inplenmented, Vernont expects that nearly 95%
of its citizens wll be insured).

The Vernont Health Access Plan: A
St at ewi de Medi cai d Denpnstration

VWi ver Initiative, February 23, 1995,
Chapter | - Background, Context, and
Pur pose.

In addition to these stated objectives in the waiver
application, the legislature set out specific programgoals in
the statute which set up the VHAP trust fund:

(a) The Vernont health access trust fund is hereby
established in the state treasury for the purpose of
establishing a health access programto finance health
care coverage for uninsured or underinsured |ow incone
Vernonters pursuant to statutes or rules that expand
nmedi cal assistance prograns through a federal waiver or
ot herwi se. Further purposes of this fund and the health
access programare to increase the nunber of |ow incone
residents with health benefits coverage, integrate
certain publicly-funded beneficiaries into nainstream
nmedi cal care, bring Medicaid beneficiaries into managed
care plans, extend pharnmaceutical benefits to | ow incone
el derly and di sabl ed individual s, enhance access to
health care benefits paid under the Medicaid program by
i ncreasi ng rei nbursenent | evels for physicians and ot her
provi ders, and replace unanticipated reductions in
federal Medicaid receipts resulting fromfederal action.

33 V.S. A 8§ 1972
The Departnent agrees that one of the goals underlying
t he excl usion of people who have had insurance in the past

year is as stated in the above application: to prevent
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enpl oyers from droppi ng existing health care coverage for
their lowincome enployees. The Departnent al so urges that
there is a second reason: to nake sure that the "chronically”
uni nsured get the benefits. That goal, however, appears
nowhere in the statute or the waiver application. The closest
goal to that clainmed by the Departnent is to assure that the

| onest inconme persons are served first by this program This
is quite different fromserving the nost chronically
uninsured. |If assisting only the "chronically" uninsured were
truly a goal of this programthen it would not nake sense to
exenpt persons who | ost enpl oyer-provided health care fromthe
twel ve-nonth rule. Enployed persons are the nost likely to
have health insurance and certainly those who had recently
obt ai ned heal th i nsurance from enpl oyers before are the nost
likely to obtain it again.

For purposes of this analysis, the pertinent goals of the
program are found to be those actually expressed in the
statute and the waiver request: to provide health coverage
for uninsured persons with the | owest incomes who woul d have a
difficult time affording private insurance and to prevent
enpl oyers from droppi ng existing health coverage for their

| ow-i ncome enpl oyees.
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There is no question that the State of Vernont through
t he Agency of Human Services has the authority to pronulgate a
programwi th the above goals and to nake regulations to carry
out these goals which m ght exclude certain | owincone persons
fromreceiving benefits. The only question for constitutional
anal ysis is whether the exclusion of certain | owincone
persons fromthe benefits conferred by this program bears a
"just and reasonable relation to the |egislative goal s".

Baker, supra at 204,. The first step in the analysis of this

relati on under the Supreme Court's test set out in Baker is to

determ ne the "significance" of the benefits and protections
at 1ssue.

There can be little argunment that the benefits invol ved
here are of tremendous inportance to the |lowincone citizens
of this state. This program enabl es Vernonters who cannot
afford private insurance to obtain the benefits of health
care. Wthout these benefits these citizens will be at risk
for incurring health expenses which inpact on their ability to
provi de for other necessities or will force themto forego
needed nedi cal care. The value of these benefits is well
recogni zed in the Departnment’'s narrative of its goals set out

above.
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The second factor to consider in a determ nation of
whet her the exclusions are just and reasonable is the extent
to which the exclusions pronote the goals of the program It
isinthis area that the Departnent's regul ations begin to
fail. Certainly the general exclusion of all persons who had
insurance in the last year would carry out the goal of
preventing enpl oyers from droppi ng existing health coverage
for I owincome enployees. The one-year exclusion form
receiving benefits is undoubtedly a powerful disincentive for
enpl oyers who might attenpt to substitute the state's program
for their own. However, it is difficult to see how the
exclusion of all who had any kind of health coverage pronotes
t he ot her expressed goals of the program

Most troubling in this regard is the relationship between
t hese excl usions and those goals which seek both to ensure
that those with the | owest incones wll be served and to
address "the problens faced by individuals with incones only
mar gi nal | y above the poverty level in maintaining health
i nsurance policies at current market prem um|levels". The
one-year exclusion rule does not | ook to see whether the
excl uded person is anmong those groups which the |egislation
seeks to assist. As a result, even the | owest incone persons

can be excluded without regard to any anal ysis of whether
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their incone was a problemin maintaining a private health
i nsurance policy. Excluding these persons does not pronote
the goal s expressed by either the |l egislature or the
Department in the promulgation of this program |In fact,

t hese exclusions directly thwart these other goals.

The final factor discussed by the Suprene Court is an
anal ysis of whether the regulation at issue is "overinclusive"
or "underinclusive". These terns are used to describe a
regul ati on that sweeps in persons who are unnecessary to
achieving its goal or |eaves out persons who are necessary.

As was di scussed above, the Departnent's regulation, in
addition to elimnating | owincone persons whose existing

heal th i nsurance was dropped by their enployers--a stated

goal --al so elimnates a nunber of other persons who do not

fall into that category. The principle of general
ineligibility for persons who have had i nsurance in the twelve
nmonths prior to application serves to exclude persons who had
no connection wth enpl oyer-sponsored health insurance. For
exanple, it also excludes those with insurance sponsored by an
educational institution or those who had private insurance.

It must be concluded that the Departnment's regulation is over-
inclusive in that it keeps many people fromreceiving benefits

who are not part of the problemgroup targeted by the program
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In sunmary, the Departnent has devel oped a programin
which it has determned to provide significant public benefits
to lowinconme citizens. It decided to elimnate eligibility
for all but a few | owincone persons who had insurance for the
past year in order to prevent enployers from dropping existing
i nsurance prograns for |owincone enployees. Included in
t hose exclusion provisions are many of the persons the program
was designed to help: those with the | owest income who cannot
afford private health coverage. Many of these persons had no
connecti on what soever to enpl oyer-provided health insurance,
the area of concern for abuse. The petitioner is one such
person. Wth an inconme at about 110 percent of poverty |evel,
she is anong the poorest of the persons the program seeks to
hel p. The Departnent does not dispute that her marginal
i ncone greatly inpacts upon her ability to purchase private
i nsurance and provide for her basic necessities. The
petitioner has had no connection for many years, if ever, to
enpl oyer - sponsor ed i nsurance.

These facts and factors, when considered in conbination,
| ead i nexorably to the conclusion that the nmeans used by the
Departnment to achieve its goals in this case are not just and
reasonabl e and that they thus run afoul of state

constitutional requirements proscribing the arbitrary
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deprivation of public benefits. The Departnent's regul ation
at WA'M 8 4001.2 which generally elimnates | owincomne
persons fromeligibility because they had health insurance
within 12 nmonths of application is constitutionally

i nperm ssible. Therefore, the regulation cannot be applied to
exclude the petitioner fromreceiving benefits. The
petitioner should have been found eligible for VHAP benefits
at the time of her application in Cctober of 2000 and shoul d
not have been subjected to a further waiting period.

HHH



