STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15, 969
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare inposing a transfer of resources penalty
on assets fornmerly held in a revocable trust. The issue is
whet her the date of transfer should be the date the trust
was created or the date the assets were actually spent by
the trustee. In lieu of an oral hearing the parties

represented the followi ng as facts.

FI NDI NGS OF FACT

1. The petitioner is a sixty-one-year-old worman who
has resided in a nursing hone since she suffered an aneurysm
in 1998 that affected her nenory and ability to vocali ze.
The parties agree, however, that at all tinmes relevant to
this matter she was, and is, legally conpetent.

2. After she entered the nursing hone the petitioner
established a revocable inter vivos trust nam ng her husband
as trustee. About $22,000 was placed in the trust.

3. The trust directed the trustee to nake
distributions fromincone and principal for the benefit of
certain nenbers of the petitioner's famly.

4. Between Cctober, 1998, when the trust was created,

and March, 1999, the trustee distributed all the assets of
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the trust. Apparently, all the distributions were to famly
menbers ot her than the petitioner. However, there is no

di spute that the petitioner retained the |egal and physi cal
ability to revoke the trust at any tinme before the trust was
depl et ed.

5. The petitioner concedes that any assets fromthe
trust that were distributed to other famly nmenbers were
subject to the transfer of resource provisions in the
regul ations--i.e., a penalty period of Medicaid
ineligibility is inposed determ ned by the anpunt of the
assets that were transferred (see infra). The petitioner
argues, however, that the effective date of the transfer
occurred in October, 1998, when she created the trust, and
that a penalty period of 5.6 nonths should have been i nposed
at that time based on the entire trust anount of $22,000.
Thus, the petitioner nmaintains, she should have becone
eligible for Medicaid sonetine in April, 1999.

6. The Departnent's position is that as long as the
assets remained in the revocable trust they were considered
an avail able resource to the petitioner; and that the
transfer penalties were inposed at the tine the trustee
actually distributed the assets of the trust to individuals
other than the petitioner, with the |length of the penalties

bei ng determ ned by the anounts then distributed.

ORDER
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The Departnent's decision is affirned.

REASONS
Medi caid Manual > M237.2, which applies to trusts

created after January 1, 1994, includes the follow ng
provi si on:

Revocabl e trusts are treated as foll ows:

- the principal of the trust shall be counted as a
resour ce,

- paynents fromthe trust to or for the benefit of
the individual shall be counted as inconme, and

- any other paynents fromthe trust shall be
consi dered a transfer of assets.

Medi cai d Manual > MA16, the regul ati on governing

transfer of assets, provides, in part:

Not e: The term assets includes all incone and
resources of the individual and of the
i ndi vi dual 's spouse, including any income or
resources which the individual or his/her
spouse is entitled to but does not receive
because of action by:

- t he individual or his/her spouse;
or

- a person, including a court or
adm ni strative body, with |lega
authority to act in place of or on
behal f of the individual or his/her
spouse; or

- by any person, including any court
or admi nistrative body, acting at
the direction or upon the request
of the individual or his/her
spouse.

Medi cai d Manual > M416. 23, which governs the penalty
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periods for transfers of assets made after January 1, 1994,
provi des:
The period of restricted coverage begins the first
day of the first nmonth during or after which
assets were transferred and whi ch does not occur
in any other period of restricted coverage - i.e.
penalty periods for transfers occurring in
di fferent nonths run consecutively rather than
concurrently.

Clearly, under the above regul ations, assets in a
revocabl e trust are treated as resources unless and until
they are transferred to soneone other than the Medicaid
reci pient, and transfer of assets penalties do not begin
running until the nonth in which the assets in the trust are
actually distributed to sonmeone else. 1In this case, the
petitioner had access to all the noney in her trust until
the tinme the actual distributions were made. Therefore, the
Departnment correctly determ ned that the assets in the trust
were a resource to the petitioner until the tine they were
actually distributed to other famly nmenbers; and that it
was not until the time the amounts fromthe trust were
actually distributed that the transfer of assets penalties

began runni ng.
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