STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 14, 368
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Social Welfare finding that he is ineligible for Medicaid

benefits based on a failure to prove disability.

FI NDI NGS OF FACT

1. The petitioner is a forty-one-year-old man who
conpl eted the eighth grade and later got his GE D. He has
a work history as a construction worker and sheetrocker but
has not worked since 1992. He applied for Medicaid benefits
in March of 1996, but was denied because his condition was
not consi dered serious enough.

2. The petitioner clains disability based on heart
probl ens, knee and back probl ens, and depression. DDS
agrees that he has noderate limtations with regard to
lifting (50 pounds occasionally, 25 pounds on a regular
basi s) and that he probably cannot do his forner jobs.
However, a determ nation was nade that there are other jobs
avai lable within the range of the petitioner's physi cal
l[imtations and that his psychiatric [imtations are not
significant enough to conprom se his ability to work in
t hese ot her | obs.

3. There are no objective findings, including
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observations and | aboratory tests, which confirmthe
exi stence of heart disease in the patient in spite of
several tests performed on him Neither has there been any
di scovery of knee or back problens which m ght be causing
pain. In spite of this |ack of evidence, the three
physi ci ans® who have been treating himfrom 1994 to the
present, have stated consistently on several GCeneral
Assi stance fornms, that they believe that he experiences
chest, back and knee pains; that those pains have limted
hi m physically; and, in conjunction with his depression,
have caused severe anxiety which inposes both nental and
exertional limtations which keep himfromworking. He has
been treated, sonewhat successfully, with nitroglycerin for
the pain. Remarks have been made in the nedical evidence by
vari ous providers that the petitioner's past abuse of
al cohol and current abuse of caffeine and tobacco put him at
risk for heart disease, although he has refused to nodify
these risks factors. The opinions of these three treating
physi ci ans are found as fact herein.

4. At the tinme of his initial application, the
petitioner was not receiving any treatnent for nental health

probl ens. He had been eval uated by a psychol ogist in

! The Departnent has asked that the opinions of one

treating physician be disregarded because that physician has
since lost his license for drug-related offenses. That
request is denied because there has been no showi ng that his
opinion with regard to the petitioner is invalid or unworthy
of belief because of his subsequent unrel ated professional

m sconduct .
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February of 1995, presumably for a Social Security
application. It was the opinion of this psychol ogi st at
that time that the petitioner had an 1.Q in the 85-95
range. He noted that the petitioner reported he was a
recovering al coholic and seenmed to have no probl ens
functioning with regard to daily activities or work
instructions. A psychologist hired by the petitioner
reviewed this evaluation and noted that the petitioner had
made several statenents to the psychol ogi st (having no
friends since he quit drinking, about his alcoholic history,
hi s anger which caused himto be fired fromevery job he
ever had, and cost himfive marriages) which suggested that
he m ght have a deviant enotional or behavioral problem or
depressi on which deserved further investigation. While he
noted that the exam ning psychol ogi st offered no di agnosi s,
he did offer a prognosis saying that he was "not likely to
change" which the reviewer felt inplied that the exam ner
did feel there was sone psychiatric illness.

5. In April of 1996, after the current application,
t he sane psychol ogi st was asked again to assess the
petitioner for his nmental status. The psychol ogi st did not
remenber the petitioner fromthe previous year. He
estimated the petitioner's 1.Q at 80-84. He said the
petitioner recounted |osing weight, poor appetite, |ack of
sl eep and anxiety stemming fromhis past history as a foster

child and al coholic. He noted he was taking a nedication
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for depression but it didn't seemto help. He also reported
that the petitioner said he had been fired fromevery job he
had due to problens with bosses and peers. The psychol ogi st
suggested in his report that supervision and attendance
woul d be major problens for himin enploynent. Again, he
made no di agnosis but commented that the petitioner had a
depressed deneanor and was "not expected to change".

6. Based on this |last psychologist's report, the DDS
assessor (who did not neet with the petitioner) diagnosed
the petitioner as suffering froman affective disorder, a
personal ity disorder, and dysthym a which he thought caused
noderate problens with social functioning, slight problens
with daily activities and frequent deficiencies of
concentration. The petitioner disagreed with this
assessnment and started receiving regular psychiatric
treatment in an effort to receive help and to get a nore
detail ed analysis of his nental situation.

7. I n Novenber 1997, the patient began treating with
his current psychiatrist. The psychiatrist's initial
i npression of the petitioner was that he had suffered from
maj or depression during the |last seven nonths, with a
hi story of dysthym c synptons and a history of dependency on
al cohol and anphetam nes. He also felt the petitioner had a
borderline personality with narcissistic and anti soci al
personality traits. H's opinion was that the patient's

i nsi ght and judgenent appeared to be marginal at tines when
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he was forced to work or live with people and that his poor
hi story of working with others "[njay be the biggest factor
that precludes [him from successfully reentering the

wor kforce.”™ He did not feel that the petitioner could work
even part-tine for the next twelve nonths because of the
"severity and chronicity of his conditions”. He changed his
medi cati on and saw himagain in Decenber 1997, when he
observed that he was sonewhat inproved in nood but continued
to be anxi ous.

8. After seeing the petitioner a few tines, the
psychiatrist stated in January of 1998, that he felt the
petitioner had recurrent major depression with marked
features, a history of dysthym c depression, mld residual
post traumatic stress disorder, a history of al cohol and
anphet am ne abuse, borderline personality with antisoci al
and passive aggressive personality traits and extensive
physi cal and mental abuse as a child, including living in 37
different foster hones in one year. He described the
petitioner as chronically anxious and irritable, unable to
sl eep, easily angered, oppositional, unable to assune
responsi bility, unable to relate to others, socially
isolated, and easily frustrated. He felt these traits
interfered with his ability to maintain enploynent and t hat
he was in need of supportive therapies and inproved
psychotropic nmedications to get relief fromhis synptons.

9. On July 2, 1998, the petitioner's treating
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psychiatrist wote a further letter stating that he neets
the criteria for borderline personality found in the DSM 1V,
i ncl udi ng:

1) A pattern of unstable and tense interpersonal

rel ati onshi ps characterized by alternation between

extremes of idealization and deval uati on.

2) I dentity disturbance: markedly and persistently
unstabl e self image of sense of self.

3) | mpul se activity in at |east two areas of
potentially self damagi ng. eg. Spending, sex, substance
abuse, reckless driving, binge eating.

4) | nappropriate and i ntense anger and difficulty in
control ling anger.

5) Affective instability due to marked reactivity of
nood.

6) Transi ent stress related paranoid ideation or
severe di ssociative synptons.

It was his opinion that the petitioner has had this
condition all of his adult life and that it has contributed
to his long-standing social isolation, and | ack of success
in marriage, the arnmy, and work situations. He also issued
an addendum i n August of 1998, saying that the petitioner's
inability to function would continue even if his al coholism
were in conplete rem ssion (as the evidence seens to
indicate at present) due to the severity of his synptons.

10. It is found that the opinions of the treating
psychiatrist with regard to the petitioner's nental
condition are nore accurate than those of the psychol ogi st
who interviewed himon two separate occasions a year apart,

because the psychiatrist has superior training, his
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knowl edge of the petitioner is greater and his reports were
nore thorough. The treating psychiatrist's opinions are

al so found to be nore accurate than the assessnent of the
DDS revi ewi ng physician who relied on the psychol ogist's
reports and never saw the petitioner. The treating
psychiatrist's opinions are fully adopted as fact in this

matter.

ORDER

The decision of the Departnent is reversed.

REASONS
Medi cai d Manual Section M211.2 defines disability as
fol |l ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony.

Wiile the petitioner's physical problens are not
di sabling al one, the evidence is clear that the petitioner
has a nmental disorder which either alone or in conbination
with his physical ailnments, neets or equals in severity
those illnesses listed as disabling in the Social Security

regul ati ons under "personality disorders”:
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12.08 Personality D sorders:

AND
B

A personal ity disorder exists when personality
traits are inflexible and nmal adapti ve and cause
either significant inpairnent in social or
occupational functioning or subjective distress.
Characteristic features are typical of the

i ndi vidual's I ong-termfunctioning and are not
l[imted to discrete episodes of illness.

The required | evel of severity for these disorders
is met when the requirenents in both A and B are
satisfied.

A Deeply ingrained nmal adaptive patterns of
behavi or associated with one of the follow ng:

1. Seclusiveness or autistic thinking; or

2. Pathol ogically inappropriate
suspi ci ousness or hostility; or

3. (ddities of thought, perception, speech
and behavior; or

4. Per si stent di sturbances of npbod or
affect; or

5. Pat hol ogi cal dependence, passivity or
aggressivity; or

6. Intense and unstabl e interpersonal
rel ati onshi ps and i npul si ve and damagi ng
behavi or.

Resulting in three of the foll ow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration,

persi stence or pace resulting in frequent
failure to conplete tasks in a tinmely manner
(in work setting or el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings
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whi ch causes the individual to withdraw from
that situation or to experience exacerbation
of signs and synptons (which may include
deterioration of adaptive behaviors.)

20 CF.R > 404, Subpart P,
Appendi x 1

The petitioner's treating psychiatrist has confirnmed
that his current condition and history indicate that he has
met the listing above for nost of his adult life and that
his condition is likely to continue at this | evel of
severity until he receives adequate treatnent. As the
petitioner has shown that he has an inpairnent which
continues to neet requirenents in the Listing of
| npai rments, he nust be found to be disabled. 20 CF.R >
416. 911.

The petitioner should be aware that the Medicaid
regul ations do require himto foll ow prescribed nedi cal
treatment for his various conditions unless he has good
cause not to do so in order to receive continuing benefits.

20 CF.R > 416.930. He is encouraged to seek and fol |l ow

treatnent prescribed by his physicians.

##H#



