STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 12,600

)
Appeal of %

| NTRODUCT| ON

The petitioner seeks expungenent of a finding by the
Department of Social and Rehabilitative Services that he
abused his daughter. The issue is whether the Board should
accept the factual findings and | egal concl usions made by
the Fam|ly Court as its findings and conclusions in this

matter.

FI NDI NGS OF FACT

1. On Decenber 17, 1992, the Departnent of Social and
Rehabilitation Services, follow ng an investigation of a
report of sexual abuse, substantiated that report nam ng the
petitioner as the perpetrator and his daughter, who was then
six, as the victim

2. Based on the sane facts alleged in the report, the
child s guardian ad litem had petitioned the Wndham County
Fam |y Court on Decenber 7, 1992, for relief from abuse
whi ch request resulted in a suspension of the visitation
rights which the petitioner had with his daughter pursuant
to a forner decree of divorce dated June 28, 1991.

3. The petitioner filed a notion on Decenber 21,

1992, for relief fromthe decree seeking both expanded
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visitation with and custody of the child which went to a
hearing at which the petitioner was represented by an
attorney, as was his ex-wife and the child. The Court made
findings dated March 22, 1993, which are attached hereto as
Exhibit A and is incorporated by reference herein. Those
findings concluded that the child had been sexually abused
by soneone but that the perpetrator had yet to be
identified. In the interim while an evaluation was being
conducted, the Court ordered supervised visitations by the
petitioner with the child and restricted his tel ephone and
mai | contact with the child and his visits with her at
school

4. The petitioner's notion along with those nade by
the guardian ad litem the ex-wife, the petitioner's nother
and an attorney seeking fees were consolidated and set for a
heari ng whi ch comrenced Decenber 21, 1992, and continued for
four nmore days, concluding on Cctober 3, 1994. At that
hearing, all parties were represented by attorneys and
di scovery and depositions were available as in all famly
proceedi ngs. Followi ng the hearing, the Court issued
extensive findings of fact covering sonme thirty-one pages
whi ch focussed primarily on whether or not the petitioner
had sexual |y abused his daughter. The Court made a fi nal
j udgnment dated Novenber 15, 1994, that clear and convi nci ng

evi dence existed showi ng that the petitioner had sexually
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abused his daughter. He was denied any further contact with
the child until he took steps to renediate the situation
based on a finding that further contact would likely result
in abuse. A copy of the Court's decision is attached hereto
as Exhibit B and is incorporated by reference herein.

5. The original substantiation nade by SRS in this
matter was appeal ed by the petitioner on January 27, 1994.
Based on the representation by the Departnent that the sane
i ssue was in the process of being decided by the W ndham
Fam |y Court, the hearing officer granted the Departnent's
notion for a continuance until the Court made its final
decision. On February 7, 1995, SRS notified the Board of
the Fam|ly Court's decision. At that point, the petitioner
asked for an indefinite continuance of this matter while he
pursued further notions and appeal s which request was
granted as there was no prejudice to the Departnent. (The
petitioner's substantiation remains on the record unl ess and
until the Board expunges it.) After hearing nothing further
fromthe petitioner for over two years, the petitioner was
contacted by the Board and the matter was reset for hearing
on Decenber 2, 1997

6. The petitioner agrees that he was a party at the
famly court hearing, that he was represented at all tines
by counsel in the prior proceeding, that whether he had

sexual |y abused his daughter or not was the focus and
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central issue in the proceedings, that he had a powerful
incentive to litigate the issue because the future of his
relationship with his daughter was at stake and that the
court made a final decision in this matter which he chose
not to appeal.

7. The petitioner asserts, however, that it is not
fair to adopt the Famly Court's findings in this matter
because they are flawed in that they reflect a disregard of
sonme evi dence and i nproper weight given to other evidence.
H's criticismof the Court's findings are extensively set
out in his menorandum He also points out that his ex-wfe
and the guardian ad litem had the support of SRS and free
access to its expert w tnesses, a considerable resource
whi ch he did not have the financial wherewithal to neet.
Furthernore, the petitioner wishes to raise the issue of the
| ack of evidence upon which SRS based its initial finding of
abuse in Decenber of 1992, as a basis for expungenent.

8. It cannot be found based on the above facts that
it would be unfair to use the Court's findings in the Famly
Court matter as the Board's findings herein. 1In contrast to
this proceeding, in the Fam |y Court proceeding the
petitioner had all the procedural safeguards guaranteed by
the Vernont Rules of Civil Procedure available to himand he

was represented every step of the way by an attorney. The

i ssue to be decided here against the petitioner is the sane
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one that was essential to and decided in the Fam |y Court
matter. The decision of that Court was final and has not
been attacked in any way or appealed in over two years. The
petitioner's dissatisfaction with the Court's wei ghing of
the evidence and its conclusions is not sufficient to reject
t hose findings which were based upon five days of testinony
and a very detailed analysis of the evidence. The
petitioner cannot collaterally attack the findings of the
Court in this forum Hi s disagreenment should have been
expressed through notions or an appeal of the Famly Court's
deci sion, a fact of which he was no doubt aware as he had

t he assistance of counsel at that tine. Furthernore, the
sanme financial disadvantage which he clainmed to be under at
the famly hearing would arise again in any hearing the
Human Servi ces Board m ght hold. The petitioner has put
forth no credi ble argunment for rejecting the findings of

fact entered by the Famly Court.

ORDER
The factual findings and conclusions of sexual abuse
made by the Fam |y Court are adopted by the Board. Based on
t hose findings the decision of SRS substantiating abuse
agai nst the petitioner is accurate and reliable and is not

expunged.
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REASONS
The petitioner has nade application for an order to
expunge a substantiation of abuse placed by SRS in its
registry. This application is governed by 33 V.S. A ' 4916
whi ch provides in pertinent part as foll ows:

(h) A person may, at any tine, apply to the human
services board for an order expunging fromthe registry a
record concerning himor her on the grounds that it is
unsubstantiated or not otherw se expunged in accordance with
this section. The board shall hold a fair hearing under
section 3091 of Title 3 on the application at which hearing
t he burden shall be on the conm ssioner to establish that
the record shall not be expunged.

Under the statute's definitions, a report is
substanti ated when "the conm ssioner or the conm ssioner's
desi gnee has determ ned after investigation that a report is
based upon accurate and reliable information that would | ead
a reasonabl e person to believe that the child has been
abused or neglected.” 33 V.S.A ' 4912(10). Abuse is
specifically defined in the regul ations which are set out in
pertinent part as follows:

(2) An "abused or neglected child" neans a child whose
physi cal health, psychol ogi cal growth and devel opnent or
wel fare is harmed or is at substantial risk of harm by the
acts or om ssions of his or her parent or other person
responsi ble for the child s welfare. An "abused or

negl ected child" also neans a child who is sexually abused
or at substantial risk of sexual abuse by any person.

(8) "Sexual abuse" consists of any act or acts by any
person involving sexual nolestation or exploitation of a
child including but not limted to incest, prostitution,
rape, sodony, or any |lewd and |ascivious conduct involving a
child. Sexual abuse also includes the aiding, abetting,
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counseling, hiring, or procuring of a child to perform or
partici pate in any photograph, notion picture, exhibition,
show, representation, or other presentation which, in whole
or in part, depicts
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a sexual conduct, sexual excitenent or sadomasochistic
abuse involving a child.

33 V.S A ' 4912

The issue presented here is whether the Board is bound
by a decision of the Famly Court in a custody and
visitation proceeding finding that a child has been sexually
abused by her father. The Departnent argues that not only
do these findings have a high degree of accuracy because
they were the result of a long and detail ed process in which
the petitioner had significant procedural protections but
al so because the findings were made under a statute
requiring a standard of clear and convincing evi dence, a
much hi gher standard than the "preponderance of the
evi dence" used by the Board in expungenent cases. The
Department thus noved to dismss this matter as being
"precluded"” by the Fam |y Court.

The statute at 33 V.S. A ' 4916(h) cited above
specifically states that the Human Servi ces Board, not the
Fam |y Court, nust make deci sions on requests to expunge
findings fromthe registry. It nust be concluded that the
Fam |y Court could not, and indeed did not, consider and
decide the petitioner's request for expungenent fromthe
registry. Therefore, the petitioner's claimfor expungenent
is properly before the Board at this point, as his claimfor
expungenent fromthe registry could not have been raised

before the Famly Court. Therefore, the decision of the
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Fam |y Court does not deprive the Board of jurisdiction to

hear this separate claim See Anerican Trucking Assoc.,

Inc. v. Conway 152 Vt. 363 (1989). This matter may not be

di sm ssed for that reason
Al t hough the petitioner's claimis properly before the
Board, the Board can conclude either in the interests of

judicial econony or as a mater of res judicata to adopt the

findings of the court both with regard to the exi stence of
the underlying facts and with the conclusion that abuse
occurred if it is fair to the petitioner. See Fair Hearing
No. 11,444. The petitioner is not allowed to relitigate

i ssues--i.e.,whether he perfornmed certain sexually abusive
acts--whi ch have already been decided by the Fam |y Court.
The Suprene Court has made it clear that a forumis
collaterally estopped fromtrying i ssues agai n which have
al ready been decided provided the following criteria are
net :

(1) preclusion is asserted agai nst one who was a party
or in privity with a party in the earlier action;

(2) the issue was resolved by a final judgenent on the
nmerits;

(3) the issue is the same as the one raised in the
| ater action;

(4) there was a full and fair opportunity to litigate
the issue in the earlier action; and

(5) applying preclusion in the later action is fair.

Trepanier v. Getting O gani zed,
Inc. 155 Wt. 259, 265 (1990)
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Applying these criteria to the present case, it nust be
concluded that the petitioner was the sane party agai nst
whom the prior action was taken, that there was a final
judgnment on the nerits, and that the same facts were raised
with regard to the Famly Court and Human Servi ces Board
matters. It must al so be concluded that the petitioner had
a full and fair opportunity to proceed in Famly Court on
these issues. In fact, the petitioner clearly had
procedural safeguards in Fam |y Court which are not afforded
to himin an adm ni strative proceeding, not to nmention the
assi stance of counsel, which make for a high degree of
accuracy and reliability in those findings. The fact that
the findings had to be nade by clear and convincing evi dence
al so enhances their reliability for purposes of this forum

There is absolutely no rationale for requiring the
Departnment to retry those facts in this forum The
petitioner has put forth no grounds upon which it could be
found that using the Court's findings in the forner
proceedi ng woul d be unfair to himnow. Therefore, it must
be found that the Human Services Board is collaterally
estopped fromretrying those issues again. The petitioner
is simlarly collaterally estopped fromtrying to attack the
reliability of those issues in this forum |If there is any

relief available to himon that issue, it is in the Famly
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Court, not the Human Services Board.

The Board is required in addition to finding facts, to
determ ne whether those facts constitute sexual abuse as it
is defined in the statute at issue regarding reports of
sexual abuse of children to the child wel fare agency, SRS
33 VSA ' 4912 et seq. (Subchapter 2, of Chapter 49 of Title
33.) In this instance, the Famly Court made its finding
that the facts it found constituted "sexual abuse" under the
statute authorizing relief fromabuse. 15 V.S A ' 1103.
Ordinarily, the Board woul d not be bound by such a | egal
conclusion since it stens froma different statute.

However, a close reading of that statute reveals that the
Fam |y Court is required to use the sane definition of
sexual abuse as is used by SRS in its substantiations:

The follow ng words as used in this chapter shall have
t he foll ow ng neani ngs:

(C abuse to children as defined in subchapter 2 of
chapter 49 of Title 33.

15 V.S.A ' 1101
The Fam |y Court has determ ned that the acts it found
neet the definition of sexual abuse of a child found in the
very statute which the Board nust use. No argunent has been
raised that it would be inappropriate for the Board to
accept that conclusion. |Indeed, to reconsider and possibly

to reach a separate result here with regard to that issue
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woul d create an inconsistency which is tantamount to a
collateral attack on the Fam |y Court's decision. It would
be inappropriate to reopen that issue now. Even if the
Board were persuaded that it should be reopened, it is
hi ghly unlikely based on the plethora of negative findings
agai nst the petitioner in this matter that the Board woul d
reach a different conclusion with regard to the conduct
proscri bed by the statute at Title 33. Therefore, the Board
shoul d adopt as well the conclusion of the Fam |y Court that
the facts it found indicated by clear and convincing
evi dence that the child was sexually abused by her father.
The petitioner's assertion that he wants to attack SRS
initial substantiation at this hearing because it was not
based upon accurate and reliable information is a request
whi ch pl aces form over substance. Regardless of what
evi dence may have existed in Decenber of 1992, which
pronpted the Departnent to nake its finding, the abundant
evi dence presented in the Court hearing which spanned the
next two years cannot be ignored in determ ning whether or
not to expunge the finding. |If it were ignored and the
expungenent granted for that reason al one, SRS would
undoubtedly be required to enter a new substantiation the
next day based on the findings of the Fam |y Court, which
finding woul d agai n be upheld by the Board based on the

Fam |y Court's findings and the doctrine of collateral
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estoppel. The petitioner's conplaints about internal
processes and procedures used by SRS to substantiate
conplaints are not areas which the Board has the power to
direct. The Board may only determ ne whether the
substantiation presented to it is accurate and reliable
whi ch determ nation often incidentally reflects on the
procedures and processes used to nmake the substantiation.
However, if the petitioner is seeking sone kind of
injunctive relief or damages against the Departnent, this is
not the correct forum

It must be concluded that the petitioner has had a fair
and exhaustive opportunity to challenge the allegations of
SRS i n anot her forum which provides protection and
procedures far superior to those of this adm nistrative
process and that it is not unfair to the petitioner to adopt
the findings and conclusions of the Court with regard to the
sexual abuse and, in fact, those findings should be binding
on the Board. As the Court's findings confirmthe accuracy
and reliability of SRS allegations, the request to expunge
the substantiation fromthe regi stry cannot be granted.

#H#H



