STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 12,022
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare finding that she was overpaid ANFC
benefits from February through May of 1993. The issue is
whet her the Departnment correctly included i ncone from her
si xteen-year-old son's enploynent in its benefit
recal cul ations, and, if so, whether the overpaynent
occurred due to a reporting error by the petitioner or an

adm ni strative error by the Departnent.

FI NDI NGS OF FACT

1. The petitioner receives ANFC for herself and her
si xteen-year-old son. In the Fall of 1992, the petitioner's
son enrolled in a public high school although he disliked
going to school and had been in therapy for this aversion, and
for other problens for over a year. In spite of his nother's
hope that the boy would attend school, he rarely went, and
stayed at hone on all but four or five days of the entire
senester. The boy's nother was in regular contact with the
school regarding the situation and there appears to have been
little or no effort nade to conpel his attendance on the part

of the school adm nistration. The boy never officially
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wi t hdrew as a student but received no credit for any of his
courses in the Fall. On his sixteenth birthday, January 17,
1993, the petitioner's son was formally w thdrawn as a student
on the school's own initiative.

2. On Novenber 11, 1992, the petitioner had a review
nmeeting with her DSWeligibility worker. During the course of
that nmeeting, the worker ran through a series of routine
guestions including the student status of her son. The
petitioner reported that her son was still in high school,
whi ch information was recorded on her review form She made
that report because her son was still officially enrolled in
t he school, although the fact of his truancy was not shared
with the worker. The petitioner also infornmed her worker that
her son m ght obtain part-tinme enploynment and asked how it
m ght affect their ANFC benefits. The petitioner was told
that the income would not be counted if her son were a full-
time student. The petitioner did not ask for any further
expl anation of that policy nor make any statenent which m ght
have alerted the worker that her son was not actually
attendi ng school .

3. On Decenber 17, 1992, the petitioner's son began
working for a janitorial service as a twenty-hour per week
cleaner. He worked primarily in the evenings but al so worked
the early shift on occasion fromabout 800 AM to 1:00 P.M,
hours during which he should have been attendi ng school .

4. On or about Decenber 21, 1992, the central office of
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DSWnail ed the petitioner a conputer generated letter

routinely sent to all famlies with children who are about to

turn sixteen years of age. That letter informed her:

To continue to be eligible for ANFC, a child who is

16 or ol der nust be attendi ng school full-time or nust be
participating in the Reach Up program
I f your child is not attending school, you nust get in
touch with me [her welfare worker's name and phone nunber
were on the notice] right away so that we can take the
proper steps to get himor her into the Reach Up program
I f your child is attending school, or if this is a school
vacation and your child intends to return to school at
the end of the vacation, you don't need to do anything at
this time. You nust, however, be sure to let nme know if
your child stops going to school in the future.

Pl ease |l et ne know if you have questions about this ANFC
requirenent.

5. The petitioner did not report her child' s earnings
during Decenber of 1993 because she believed he was stil
technically a student and because he was not yet sixteen. Even
after he turned sixteen in md-January and was officially
removed fromthe student list by his high school, the
petitioner did not inmediately report the earnings due to sone
confusion on her part about the situation. However, at the
urging of her son's therapist, who had sonme know edge of ANFC
regul ations, the petitioner called her worker in m d-February
to di scuss the change. Her conversation with the worker (who
was on her way out of the office) was brief and resulted in
t he worker asking the petitioner to fill out a "change report"”
form The petitioner clainms that, on the specific advice of

her therapist, she told the worker during that phone



Fair Hearing No. 12, 022 Page 4

conversation both that her son was working and that he was no
| onger a student. The worker has no nmenory of what she was
actually told that day and took no notes of the conversation.
The worker candidly offered that she was going through a
famly medical crisis at this tine and was often hurrying in
and out of the office. The worker allowed that the petitioner
m ght have nade that statenment to her. |In light of both the
petitioner's credibility and clear nmenory of the phone call--
the details of which are uncontradicted by any evi dence--and
t he exi stence of circunmstances which tenporarily created an

i ncreased probability of an error on the part of the worker,
it is found that the petitioner did orally notify the
Department both that her son was working and that he was no

| onger a student in the nonth follow ng his sixteenth

bi rt hday, as she had been advi sed by her therapist to do.

6. In spite of the petitioner's reporting her son's new
student status, no change was nmade in the conmputer system by
the worker noting that the petitioner's son was no |onger a
full-tinme student.

7. The witten "change report" form subsequently
submtted by the petitioner consisted of a series of blanks to
fill in and boxes to check if changes had occurred. The
| egend above the bl anks and boxes stated that "changes in the
following items nmust be reported.” Al though "incone" changes
were included on the form student status was not |isted

anywhere on the form The petitioner filled in the "incone



Fair Hearing No. 12, 022 Page 5

change" section, informng the Departnent that her son began
wor k in Decenber and worked between fifteen and twenty-four
hours per week at a rate of $4.75 per hour. The form was
signed by the petitioner and dated January 21, 1993. Attached
to the formwas her son's enployer's handwitten incone
verification statenment dated February 21, 1993. The change
formwas received in the district welfare office on March 9,
1993.

8. On March 1, 1993, shortly before the change form was
recei ved by the Departnent, the petitioner was assigned a new
casewor ker. \Wen the caseworker received the information on
her son's incone, he conpared it with information in the
conput er and saw that her son was still listed as a full-tine
student. Therefore, he concluded that the incone was exenpt
and woul d not affect the ANFC grant for the next nonth of
February. He had no conversations with the petitioner about
this matter in March.

9. In late April of 1993, the petitioner's case canme up
for a routine "six-nonth" review, although her |ast review had
been only five nonths prior. At that review, she was again
asked a series of routine questions, this time by her new
wor ker, including whether her son was still a full-tine
student. The petitioner replied that he had not been enrolled
as a student since md-January and had not attended school
| ast fall, even though he had been enrolled. She also told

t he new worker that she had orally given that information to
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her fornmer caseworker in February by telephone. She stated

t hat she was sonewhat surprised that her benefits had not
changed in March and imagi ned that the reason her "review' had
been scheduled a little earlier than usual was to go over the
i ssues raised by the informati on she had supplied in February
and March. The worker inforned her that the information about
her son's non-student status was not in the conmputer and that
hi s i ncome shoul d have been counted in cal cul ations for
paynents already received in February, March, and April. He
al so advi sed her that her son's incone would count for her My
paynent as well, unless he went back to school.

10. On May 10, 1993, the petitioner was notified that her
son's income (which at that time was $436 per nmonth) was being
used in both her ANFC and Food Stanp cal culations and it was
estimated that she woul d experience a decrease of about $210
in ANFC and $54 in Food Stanps for June. The petitioner
appeal ed that determ nation and her benefits continued at the
hi gher | evel for May and June. In July, the petitioner's son
returned to student status and his inconme was exenpted. On
August 11 and 13, 1993, the petitioner was notified by DSW
that from February 1 to May 31, 1993, she had received
benefits to which she was not entitled in the ANFC program of
$947 and in the Food Stanp program of $454 based upon the
om ssion of her son's inconme for those nonths. She was
subsequently put on notice at a prehearing conference that a

| oss of her appeal also neant that she would be found to have
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been overpaid for June 1993 as well in the anpbunt of $453 for
ANFC and $149 for Food Stanps based on her son's inconme in
that nmonth. The petitioner was also notified that the

over paynment occurred as a result of her failure to report
timely informati on needed to cal cul ate her benefits and that
she was liable to repay the anpunts.

11. The petitioner does not dispute the accuracy of any
of the figures used by the Departnent in its cal cul ations.
Therefore, the Departnent’'s cal cul ati ons of overpaynent as
stated above are correct, if the petitioner's son's incone is
required by regulation to be counted in the famly's incone

for the nonths at issue.

ORDER

The Departnent's determ nation that the petitioner has
been overpaid $1400 in ANFC benefits and $603 in Food Stanp
benefits from February through June of 1993 is affirmed. The
Departnment’'s determ nation that overpaynment for the nonths of
February and June of 1993 occurred as a result of househol d
error is also affirnmed. However, the Departnent's finding
that the overpaynments during the nonths of March, April and
May of 1993 were the result of the petitioner's error is
reversed and a finding is entered that the overpaynments during

those nonths are the result of adm nistrative error.
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REASONS
The ANFC programrequires the inclusion of al

househol d incone in the conputation of eligibility for
benefits with certain specified exceptions. See WA M >

2250. Anong the many exceptions is one for the earned incone

of a dependent chil d:
Earned incone of an eligible child if the child is a
full-time student. Earned income of an eligible child if
the child is a part-tinme student, but not enployed ful
time. A student is a person who is enrolled in a school,
col l ege, university, or a course of vocational or
technical training designed to fit himor her for gainfu
enpl oynent. The school or institution shall make the
determ nation of the student's status as full-tinme or
part-tine (i.e. less than full-tinme). A full-tinme

enpl oyee is one who is enployed 100 or nore hours per
nmont h.

WA M > 2255.1(13)

The petitioner spent nuch tine at the hearing arguing
that her child was a full-time student because he was
"enrolled" in a school. However, for all periods of tine at
i ssue here--February through June of 1993--the evidence
clearly shows, and the petitioner concedes, that her son was
not even "enrolled" in school. Under the regulation cited
above, her son's incone clearly nust be included for those
time periods as he was not even a part-tine student during any
of those nmonths. Cal cul ati ons made during the nonths of
February through June of 1993, should have included her son's
income. If his incone had been used, the petitioner would
have received $1400 | ess in ANFC, an anpbunt which was paid to

the petitioner in error.
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The Food Stanp programsimlarly requires the inclusion

of all household incone "from what ever source" except that
which is specifically excluded. See F.S. M > 273.9(b)

Anmong i ncome specifically excluded fromuse in Food Stanp

benefit calculations is inconme earned by students:
The earned incone (as defined in paragraph (b)(1) of this
section) of children who are nenbers of the househol d,
who are students at |least half tinme, and who have not
attained their 18th birthday. The exclusion shal
continue to apply during tenporary interruptions in
school attendance due to senester or vacation breaks,

provided the child' s enrollnment will resune follow ng the
break .

F.S.M > 273.9(c)(7)

Again, simlar to the ANFC program requirenents, the
i ncome of a mnor can only be excluded for purposes of Food
Stanp eligibility calculation if the mnor is a student at
| east half-time. The petitioner's son was not a student at
all for the nonths of February through May 1993, and shoul d
not have had his inconme exenpted fromuse in the cal cul ations
for those nonths. Because his income was erroneously
excluded, the fam |y was overpaid $603 in benefits.

Bot h the ANFC and Food Stanp prograns require that
over paynents be recovered whether they were the result of

adm ni strative error or inadvertent household error. See
WA M > 2234.2 and F.SM > 273.18(b). However, the ANFC
regul ations set different caps on the | evel at which

recoupnent may be made dependi ng on who nade the error. Under

t he regul ati ons, 95% of the nonthly household incone is
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protected fromrecoupnent if the error is the Departnent's

while only 90%is protected if the error lies with the
household. WA M > 2234.2. The Food Stanp regul ati ons al so

grant an additional nethod of repaynent--gradual recoupnent
frombenefits--for overpaynents resulting fromadmnistrative
error. F.SM > 273.18(d)(3)(i)

In this matter, the paynments made to the petitioner from
March t hrough May of 1993 were the result of the Departnent's
failure to use information reported in a tinely manner by the
client to calculate her famly's benefits. Those nonths are
properly denoted as ones in which overpaynents were made
t hrough administrative error. However, the nonth of February
1993 was overpaid solely due to the petitioner's failure to
timely report facts known to her in md-January which would
have affected the famly's benefits paid at the begi nning of
February. Simlarly, the overpaynent made during the nonth of
June was a result of the petitioner's request for continuing
benefits pending the outconme of a fair hearing. Such
over paynents are by definition household error under the
regul ations in both prograns. See WA M > 2234.2 and F.S.M >
273.18(b)(1)(iii). Paynments made in both February and June of
1993 are, therefore, household error and are subject to

recoupnent rul es under that category.
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