STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,950
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Social Welfare denying his application for Medicaid. The
issue is whether the petitioner is disabled within the neaning

of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a twenty-six-year-old man who has
a high school diploma and thirty credits at a technica
college. He needs forty-five nore credits to get a degree. He
has worked as a construction | aborer and, nost recently, as a
Iicensed pest exterm nator. During 1986, he worked all year
and went to school part-tinme. Since 1987, the petitioner has
wor ked no nore than two nonths in any year. He did not work
at all in 1993 or 1994.

2. During the year between March of 1987, and April of
1988, the petitioner injured his back and his knee. He was
treated for these injuries but continued to experience pain.
He felt he was no | onger able to work due to pain, which he
descri bed as of a constant nature and spreading all over his
body. Since that tinme, he has gone fromdoctor to doctor and,

until recently, was unable to establish any cause for his
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pain. The records fromthis era are replete with suggestions
that the petitioner was either exaggerating his pain or that
it was psychosomatic in origin.

3. I n Decenber of 1992 the petitioner applied for
Medi cai d but was denied in March of 1993. 1In early 1993, the
petitioner becanme a client of Vocational Rehabilitation and
t hrough that Departnent was eval uated by a physical therapist.
That therapist felt the petitioner's clains of pain were
somewhat "magnified" but also concluded that he had
significant limtations due to pain and fatigue. She nmade
detailed findings as to his physical abilities and opi ned that
the petitioner mght be suffering from nyofascial pain
syndronme (fibronyal gia) and recomended that he be referred to
a specialist.

4. In June of 1993, the petitioner was sent to a
r heumat ol ogi st who did di agnose himas suffering from
fi bromyal gia marked by generalized pain and by fatigue. He
felt that the petitioner m ght respond to a normalized sl eep
pattern, nedication and a work hardeni ng program He
prescri bed Flexeril and physical therapy. That treating
specialist agreed with the report prepared by the physical
t herapi st (described in paragraph three) and felt that the
petitioner "should be able to do Iight work, eventually he
should be able to do normal work." He noted, however, that
conpl ete recovery woul d be slow taking fromsix nonths to one

year to conplete. The petitioner did enter physical therapy,
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but office notes for Novenber and Decenber, 1993, did not show
much i nprovenent in his pain, although his strength and range
of notion in all parts of the body remai ned good. The
r heumat ol ogi st encouraged the petitioner to return to coll ege
on a part-tine basis. In a nedical report supporting the
petitioner's claimfor Mdicaid dated Decenber 29, 1993, that
specialist stated that the petitioner could eventually do
light work and that the plan was to slowy start himback into
the work process with a one to two nonth trial of |ight work
for fromfour to six hours per day and then on to a full-day
wor k schedul e.

5. In addition to the specialist, the petitioner
continued to see his general physician for other problens.
That physician provided a nedical statenent dated Cctober 29,
1993 in which he stated that the petitioner conplains of
chronic daily pain which seenmed nore severe than he woul d
expect. Nevertheless, he felt that the petitioner has not
been able to sustain work-related activities on a day to day
basis since March of 1993, and that the situation would
probably continue until at |east March of 1994. 1In a follow
up statenment dated Decenber 8, 1993, the generalist stated
that he has not seen anyone as disabled as the petitioner from
this type of illness but referred the Departnent to the
"expert" rheumatol ogist for a nore definitive explanation of
the illness and its effects. This physician felt that "given

t he amount of pain he describes, he would be too distracted



Fair Hearing No. 11,950 Page 4

and unconfortable to work full-time at even a desk job."

6. I n Septenber of 1993, the patient described his pain
as severe, constant and unremtting since at | east 1988.
Nei t her medi cation nor physical therapy, in his view, has had
any effect. He did sleep better on his current nedications,
al t hough he still needed to nap for an hour every day. He
felt that physical therapy only nade himfeel worse. He kept
a journal of his daily pain to let out his frustrations. He
clainmed that he could not sit or stand for nore than fifteen
to twenty minutes without disconfort. Walking tired himafter
about ten mnutes. He could crouch down but could not get up
and getting out of bed was problematic for him He spent his
day soaking in hot water and resting, although occasionally he
carried water froma spring, went shopping, did |laundry or
engaged in physical therapy. Evenings were spent watching
tel evision although he frequently could not concentrate. He
did not believe he could work for even short periods of tine.

7. On May 12, 1994, through the assistance of
Vocational Rehabilitation, a part-tinme job was created for the
petitioner at an electronics firmas a clerk. The petitioner
was able to work four hours per day, four days per week,
perform ng such functions as filing, phone answering, and
parts packing. Hi's enployer acconmpdated his need to restrict
his lifting to under ten pounds per box. The petitioner was
pai d $5.50 per hour for a total of $378.40 per nonth. By

August 25, 1994, the petitioner, through a gradual increase in
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his hours, was able to work 5 days per week for 6.5 hours
each, for a nmonthly total of $768.62.

8. Based on the above evidence it is found that the
petitioner is significantly limted by pain and fatigue and
can no longer performhis former full-time jobs as a
construction |l aborer or a pest exterm nator. However, he does
have residual functional capacities which were best described
by the physical therapist's report of March 1993, which report
is attached hereto as Exhibit One and is incorporated by
reference as factually accurate at |east through May of 1994.

That report is relied on because it was adopted as accurate
by the petitioner's treating specialist and because it
contai ns considerable detail. To the extent statenents nade
by the petitioner or his doctors are inconsistent with this
report they are rejected as |lacking the accuracy of this
report and because they are not supported by the nost reliable
evi dence. The petitioner's statements that he was unable to
sustain any activities due to pain and fatigue are expressly
rej ected because they are not supported by the opinions of
either of his treating physicians or of his physical
t her api st.

9. Based on the rheumatol ogist's opinion, it is found
that the petitioner's restrictions as set for in the physical
therapy report are the result of a nedical condition which is
expected to last or has lasted at |east twelve nonths. The

petitioner has met his burden of showi ng that at |east from
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Decenber of 1992 through May of 1994, he could not do his
former jobs or indeed any jobs on a full-tine (nore than four
hour per day) basis.

10. The Departnent presented expert evidence that a
significant nunber of four hour per day jobs exist in both the
national and | ocal economy for which the petitioner was
vocationally suited and that those jobs would pay in a range
of $5.50 to $9.50 per hour to start. However, no testinony
was offered as to whether there were a significant nunber of
j obs which paid above the $5.50, per hour anount in the |ower
part of the range. Gve that |lapse in the evidence, it cannot
be found that there were a significant nunber of jobs which
the petitioner could performwhich paid nore than $5.50 per
hour, the salary which the petitioner actually received when
he becane enpl oyed.

11. It nmust be concluded that the conbination of the
vocational market and the petitioner's physical ability
restricted himto earning no nore than $5.50 per hour (the
nost realistic figure since that is what he was actually
paid), at a rate of twenty hours per week,
for a total nmonthly (4.3 weeks) salary of $473.00, at |east
t hrough May of 1994.

ORDER
The decision of the Departnent is reversed and the

petitioner should be granted a closed period of eligibility
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from Decenber of 1992 through May of 1994.

REASONS

Medi cai d Manual section M 211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to | ast
for a continuous period of not fewer than twelve (12)
months. To neet this definition, the applicant nmust have
a severe inpairnment which rmakes himlher unable to do
hi s/ her previous work or any other substantial gainful
activity which exists in the national econony. To
determ ne whether the client is able to do any ot her
work, the client's residual functional capacity, age,
education, and work experience is considered.

As the nedical evidence shows that the petitioner can no
| onger do his former occupations and has the residual capacity
to function for part of each day, the burden falls on the
Department to show that the petitioner can do other work which

exists in significant nunbers in the nation's econony. 20
C.F.R > 416, 960 (b)(3). This nust be acconplished through

the use of an expert wi tness since the Medical Vocational
Qui del ines are not applicable where the person cannot perform
the functions for a significant amount of tine (6-8 hours)
each day. 20 C.F.R 3 416.966(e) and 416.969, 20 CF. R »>
404, Subpart P, Appendix 2, Rule 200.

The expert established that there were significant jobs
restricted to four hours per day which paid in a range of from

$5.50 and $9.50 per hour. However, no evidence established
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whet her there were a significant nunber of jobs avail able
payi ng nore than $5.50 per hour. Therefore, it cannot be
concluded that there are a significant nunber of jobs paying
any nore than $5.50 per hour. As it turns out, that figure is
consistent wth the anount actually earned by the petitioner.

Under the Social Security regulations, work which earns
nore than $500. 00 per nonth is ordinarily considered
substantial and gainful. 20 CF. R 416.974 (b) (2). Wrk
that earns |l ess than that but nore than $300. 00 per nonth may
show the ability to earn a substantial and gai nful anount if,
for exanple, nore hours could be added at that rate of pay or
there is the capacity to earn a greater salary doing the sanme
work. See 20 CF.R > 416.974 (5) and (6). In this case, the
petitioner's ability to earn between $300. 00 and $500. 00 per
nmont h does not indicate an ability to work nore hours or earn
nore noney. The petitioner was working the maxi mum nunber of
hours he was able, earning the maxi mumincone he could in a
j ob which was created for himthrough the efforts of
Vocati onal Rehabilitation in which the enployer provided him
W th considerabl e accormpbdations. It was not until he was
able to earn over $500.00 per nonth (sonetine in June of 1994)
that the petitioner can be found to have been capabl e of
substantial and gainful activity. Therefore, he neets the
definition of disability under M11.2
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