STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,759
)
Appeal of )
BACKGROUND

The petitioners were the subjects of Fair Hearing No.
10, 488 deci ded by the board on Septenber 26, 1991. In its
deci sion the board reversed the Departnent’'s term nation of

the petitioners' Medicaid. On Cctober 10, 1991, the Secretary
of the Agency of Human Services, pursuant to 3 V.S A >
3091(h), reversed the Board's decision and reinstated the

deci sion of the Departnent. The petitioners then appeal ed the

Secretary's decision to the Vernont Supreme Court, which,
pursuant to 3 V.S. A > 3091(h)(3), stayed the Secretary's

decision and reinstated the petitioners' Medicaid pending the
petitioners' appeal.

On Decenber 29, 1992, the Departnent notified the
petitioners and the Suprene Court that it was reversing its
determ nation that the petitioners were ineligible for
Medi caid, and it noved the Supreme Court to dismiss the
petitioner's appeal as nmoot. On January 6, 1993, the
petitioners wote a letter to the Departnent disputing sone of
the factual allegations made by the Departnent in its notice
to themand the Court (see infra). On January 13, 1993, the

Suprene Court issued the follow ng Oder:
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In light of the notice of decision issued by the
Department of Social Welfare on Decenber 29, 1992, the
matter in controversy herein has beconme noot. Appellee's
notion to dismss is therefore granted. Parties to bear
their own costs.

| f appellant wi shes to pursue other renedi es based
on al |l eged i nproper treatnent received from appellee, she
must do so in the first instance at the trial court
| evel .

On January 20, 1993, the Department notified the Board
that the petitioners wished to appeal the Departnent's
decision to dismss the Suprene Court appeal and grant the
petitioners Medicaid. On January 23, 1993, the petitioners
filed a Motion to Reconsider with the Suprene Court asking the
Court to address alleged violations of their rights in the way
that the Departnent had proceeded in their case. On February
1, 1993, the Departnment filed with the Board a Mdtion to
Dismiss the petitioners' Human Services Board appeal based on

res judicata.

On February 5, 1993, the petitioners and the Depart nent
appeared at the scheduled fair hearing in this nmatter. The
petitioners informed the hearing officer that the basis of
their appeal to the Board was the same as that contained in
their Motion to Reconsider filed with the Supreme Court. The
hearing officer informed the parties that he was conti nuing
the matter until the Suprene Court ruled on the petitioners
Motion. He directed the parties to notify himas soon as the
Court issued a decision, and told the petitioners that they

woul d be given the opportunity to file a witten argunment with
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the Board after the Court had ruled on their pending Mti on.
On March 10, 1993, the Suprene Court issued the follow ng
deci si on:

A review of the record indicates that appellants
Medi cai d benefits were discontinued effective May 1,
1991, then reinstated retroactive to May 1, 1991.
Because there is no further relief this Court could grant
on appeal , appellants' appeal fromthe decision of the
Secretary of Human Services (October 10, 1991) is noot.
Accordingly, appellants' notion to reconsider the entry
order dated January 13, 1993, and reopen this matter is
deni ed.

On March 12, 1993, the hearing officer sent the
petitioners a nenorandum allowing themuntil April 9, 1993, to
file a witten response to the Departnent's Mtion to Dismss
their fair hearing request. On April 5, 1993, the Board
received the following fromthe petitioners:

The fact that Suprene Court Docket # 91-556
(m sstated as Docket #1993 by Wendy Burroughs in her
3/11/93 notion to dism ss) was dism ssed by the Suprene
Court should not affect our right to have Fair Hearing
#11,759. The case before the Suprene Court was an appeal
of our Medicaid closure. This Fair Hearing does not
concern a closure, but is an appeal of the process and
rational e used in reinstating our Medicaid, by virtue of
a 12/29/92 Medicaid eligibility decision. Al so, whether
or not an eligibility specialist had the right to
reinstate our Medicaid, after it had been closed by the
Secretary of Human Servi ces.

Lorraine Hll, told Jim(via phone) that she
did not know why we were now eligible. | asked Wendy
Bur roughs, who stated that it was on the basis of
additional information supplied by nme, in a 11/91
letter. W are arguing that the facts in that letter
were known to the Dept. in 4/91, and we have proof of
that. Al so, that the Human Service's Board was aware of
and used those sanme facts in their 1991 deci sion on our
case. There are no new facts. Furthernore, if there
had been new facts, we want to have explained to us
(using state or federal regulations) how those facts
woul d have had inpact on our eligibility for Medicaid.
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We woul d |ike the Human Services Board to rule on
whet her or not there were "new facts" that would have
affected our eligibility. |f the Dept. proves the input
of "new facts (11/91)", we would |like the Human Service's
Board to rule that the Departnents stalling for nore than
thirteen nonths before reversing our eligibility status,
constitutes harassnent. Especially since, during those
thirteen (plus) nmonths we were fighting our Medicaid
closure in the Suprenme Court, at great expense
(financially, tinmew se, healthw se, and enotionally). W
al so hope that the Board can order the Dept. to pay us
$1,000 for the tine and noney (only) spent in our defense
of our eligibility, which they claim (now) that we were
eligible for all along.

If we prove, as we expect to, that there were no
"new facts" submitted by us, then we ask the Board to
rule that the Dept. had no legal right to reverse their
position, when the eligibility status was before the
Suprene Court. W also seek, in that instance that the
Board reverse the Departnent's decision and ask the
Suprene Court to reconsider reopening Docket # 91-556,
as it would no longer be a "noot" case.

I n conclusion, we are appealing the fact that
Lorraine H Il had any right to nake any deci sion
regarding our eligibility. W are furthernore appealing
the alleged fact, that we submtted additiona
information (which magically nakes us eligible). W
have nunerous pieces of evidence to submt to disprove
this fact. W have the right to have the Dept. explain
it's position regarding our eligibility, and how they
arrived at that decision. That has not been done,
t hough we' ve asked. We still expect Cornelious Hogan,
Secretary of Human Services, to be at our hearing. W
have al ready asked that he be subpoenaed, regarding this
hearing. VLorraine Hill should also be there, if she
needs to be subpoenaed, please do so. W were prom sed
t he chance to have this hearing, once the Suprenme Court
made it's decision. This is a brand new issue, we are
appeal ing the way in which we were deened eligible, as
we believe the Dept. had no legal right to make that
decision. W have not had a hearing on this and we are
asserting out right to be heard, and to hear the
Departnment's position. "Under 3 V.S A # 30919(a), an
opportunity for a fair hearing before the Board or it's
hearing officer nust be granted: to any individual
requesting a hearing because . . .; or because the
i ndi vidual is aggrieved by any other agency action
affecting his or her receipt of assistance, benefits or
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servi ces,

or because the individual is aggrieved by agency policy
as it affects his or her situation".

DI SCUSSI ON

Appeal s to the Human Servi ces Board are governed by 3
A. > 3091(a), which provides:

An applicant for or a recipient of assistance, benefits
or social services fromthe departnent of social and
rehabilitation services, the departnment of social

wel fare, the office of econom c opportunity, the
departnent of aging and disabilities, or an applicant for
a license fromone of those departnents or offices, or a
licensee, may file a request for a fair hearing wth the
human services board. An opportunity for a fair hearing
will be granted to any individual requesting a hearing
because his or her claimfor assistance, benefits or
services is denied, or is not acted upon with reasonabl e
pronpt ness; or because the individual is aggrieved by any
ot her agency action affecting his or her receipt of

assi stance, benefits or services, or license or license
application; or because the individual is aggrieved by
agency policy as it affects his or her situation.

The petitioners do not neet the criteria of the second
ence of the above provision because their "assistance" (in
formof Medicaid benefits) is no longer in issue and their
ent "grievance" against the Departnent is not directed
nst any known or articul ated "agency policy". As the
eme Court indicated in its nost recent ruling in the

er (supra), if the petitioners wish to pursue "other

remedi es based on alleged i nproper treatnent” by the

Departnent, they "nust do so in the first instance at the

trial court level”. This would include, of course, any claim

for

nonet ary damages. The Human Services Board is
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nei ther obligated nor allowed by statute to address such
cl ai ns.
ORDER
| nasmuch as the petitioners' continuing grievance agai nst
the Departnent is beyond the Board's jurisdiction to address,
the Departnent's Motion to Disnmiss the petitioners' request
for hearing is granted.
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