STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre ) Fair Hearing No. 11,625
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Social Wlfare to deny her request for a Medicaid exception
aut hori zation for partial dentures because they are not a
covered service.

FI NDI NGS OF FACT

1. The petitioner is a forty-eight-year-old woman who has
a di sease known as ol ivopontine cerebellar degeneration which
affects her fine notor skills, speech, breathing and wal ki ng.
She uses a wheel chair but can wal k with assistance. The
petitioner, who lives in a nursing home, needs help with nost
of her daily activities, including cutting her food up for
eati ng.

2. The petitioner has upper dentures which are old and do
not fit as well as they used to. She has had several teeth
extracted fromher |ower jaw due to decay. She has never had a
denture fitted to her |ower jaw.

3. Because of these problens with her dentition, the
petitioner has trouble chewi ng her food. On one occasion,
approxi mately a year ago, the petitioner choked on a tomato
whi ch was | odged in her throat due to inproper chew ng and was

hospitalized briefly. The petitioner does not eat any kind of
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speci al foods and does not eat pureed or liquified food. Her
problemis accombdated for by eating softer food cut into
finer pieces.

4. On Septenber 29, 1992, the petitioner's doctor filled
out a request for a Medicaid exception to pay for new dentures
for the petitioner. He stated that her old dentures had been
repaired in the past but are now "shot". It was his opinion
that the petitioner "requires dentures in order to obtain
adequate nutrition.” Her dentist also wote a letter

supporting her request stating that "her upper partial denture
has needed nunerous repairs. It is at the point now where the
fit of her denture can only degenerate rapidly. She is
definitely in need of a new upper denture."

5. On Novenber 5, 1992, the petitioner's request was
refused by the Department because it was determ ned to be "not
a covered service."

6. Subsequent to the denial, the petitioner submtted two
further nedi cal opinions, one fromher neurol ogi st which stated
that "[s]he needs dentures to help with dentition,” and one
from anot her dentist who has treated her which stated that
the petitioner "has seven teeth m ssing on her |ower jaw,
rendering it inpossible for her to masticate food properly.
This would result in digestive problens, and al so woul d nost
likely cause TMJ problens.” H's opinion was "that these seven
| ower teeth need urgent replacenent with a Partial Lower

Denture."
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7. Based on the above evidence it cannot be concl uded
that the petitioner experiences pain fromher situation or that
she currently suffers from  TMI (tenporomandi bul ar j oi nt
syndrone). Neither can it be found that the petitioner is in
i mm nent danger of harmfromher |ack of teeth nor that she
will suffer frommalnutrition if she does not get new dentures.
Her physician's opinion that she needs dentures in order to
obtai n adequate nutrition is not supported by any findings that
she needs to eat particular foods due to her nedical condition
or any findings that alternatives such as softened, pureed or
liquified foods could not provide the petitioner with adequate
nutrition. Neither is there any evidence that the petitioner's
nutritional status has changed since her |ower teeth have been
pul | ed (actual digestive problens, weight |oss, etc.).
Therefore, it cannot be concl uded that the provision of
dentures is essential to the maintenance of her nutritional

heal t h.

ORDER

The Departnent's decision is affirmed.

REASONS
The Departnent's Medicaid regul ations contain a provision
in the "dental services" portion that dentures as a

“rehabilitative, cosnetic, or elective procedure” are not a

covered service. M> 621. An exception to the non-covered
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status of dentures is found at M> 619.1 which provides the

f ol | owi ng:
Treatment for tenporonmandi bul ar joint dysfunction is a
covered nedical service for recipients of any age.
Rei nbursenent will be nmade to enrolled providers
(MD., DMD., or DD.S.).

The Board has interpreted the above provision to allow for
the provision of dentures if they are needed to treat TMJ. See
Fair Hearing Nos. 10,379 and 11, 207.

The petitioner argues that she should fall under that
exception because her dentist has opined that the seven m ssing
teeth in her lower jaw "would nost |ikely cause TMJ probl ens. "
She argues that the regul ati on should extend to the prevention
of TMJ and not just the treatnent of that problemas it is
expressed in the regul ation.

The petitioner may be right that it nmakes sense to prevent
a disease rather than to just treat it when it occurs.

However, the above Medicaid regul ati on does not all ow or
require preventative treatnent for TMJ} and the petitioner has
advanced no |l egal reason why it nmust. The Departnent has nade
a decision only to cover treatnent of the disease and in the
absence of a showi ng that the Departnent's decision either

vi ol ates Medicaid statutes or regulations or runs afoul of a
constitutional protection, the Board is not authorized to

strike down the Departnent's |legally adopted regul ation,
however much it may disagree with that policy. See 3 V.S A >

3091(d).
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The petitioner argues in the alternative that she shoul d
be granted an exception authorizing dentures because she cannot
properly chew and di gest her food w thout dentures and wil |
experience pain if she chokes again on her food. Undoubtedly
this is true of all persons who |ack dentition and, as
synpathetic as her situation is, she has again advanced no
| egal argunent as to why the Department is prohibited from
promul gati ng a scheme which elimnates prosthetic assistance
for persons who have difficulty chewi ng their food.

The petitioner has presented no persuasive evidence that
her particul ar nedical situation creates unique problens for
her (as opposed to other edentul ous individuals) which prevent
her fromobtaining the nutrition she needs except through the
use of dentures. Had she been able to present such evi dence,

t he dentures m ght have been found "nedically necessary” to
prevent a life-threatening problem However, the petitioner
put on no evidence that she currently is nutritionally

t hreatened or that she suffers from serious digestive problens
whi ch cannot be resol ved except through resort to the use of
dentures. Therefore, she cannot be found to have net her
burden of showi ng that she neets any criteria for an exception
to the general prohibition against the coverage of dentures.

| f the petitioner has or devel ops further evidence on this

i ssue, she is encouraged to apply again.
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RULI NGS ON PETI TI ONER' S REQUESTS

FOR FI NDI NGS AND CONCLUSI ONS

G ant ed.

G ant ed.

G ant ed.

Deni ed.

G ant ed.

Ganted as to the probability of the
choking itself being a painful event.
Denied as to general pain from her |ack of
dentition.

Deni ed.

G ant ed.

G ant ed.

Deni ed.

Deni ed.

Deni ed.

See No. 9.
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