STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,538
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Social Welfare term nating her ANFC benefits. The issue is
whet her the petitioner's husband is "absent” fromthe
petitioner's home within the neaning of the pertinent
regul ati ons.

FI NDI NGS OF FACT

1. The petitioner and her two pre-school-aged children
are ANFC recipients who live in a public housing project. The
father of the petitioner's children lives in a trailer in
anot her town, a fact which is not disputed by the Departnent.

The children's father is nmentally disabled and receives
Soci al Security benefits. The children also receive sone
benefits as his dependents.

2. I n Septenber of 1991, the petitioner called her
worker to notify her that she planned to marry the children's
father and that they mght go to live with himin the future
at his trailer if it could be made habitable. (It |acked water
and sanitary facilities.) On Septenber 27, 1992, she did
marry the children's father, a fact which she reported to the

Depart nment .
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3. Based on that information, the petitioner's ANFC
wor ker determ ned that the father was no | onger absent from
t he home and that his inconme nust, therefore, be used in
determining the famly's eligibility. (The famly was still
categorically eligible for ANFC due to the father's
incapacity.) The petitioner's new husband's i ncone when added
to her own made the famly financially ineligible for ANFC

4. Follow ng her wedding, the petitioner lived for three
days with her new husband. (Her children stayed with their
grandnot her.) The petitioner soon concluded that she had nade
a mstake in marrying the petitioner, whom she described as
mental |y unstabl e, and went back to her honme in the housing
project and resuned the relationship she had with her husband
before they were married.

5. The petitioner notified her worker of the situation
but was informed that the fact of the marriage al one required
a presunption that their estrangenent no | onger existed even
if they continued to live apart and behaved as they had before
their marriage. On Cctober 9, 1992, the Departnent nuailed the
petitioner a notice that her ANFC benefits woul d cease on
Cct ober 31, 1992, because the famly's incone, which now
i ncl uded her husband's incone, exceeded Departnent standards.

The petitioner appeals that decision.

6. The petitioner has had a long-termrelationship (over

ten years) with her husband which included several brief

stints of living together with | onger stints in between of
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separation. Her relationship has been marked by verbal and
physi cal abuse which has resulted on at | east one occasion
(June of 1989) in a court restraining order. The petitioner
descri bes her husband as suffering froma physical head injury
and bi polar nental illness which is treated with Lithium

Most of her problens with himhave stemred fromthe fact that
he refuses to take his nedication. 1In the two years since she
has been an ANFC recipient in Vernont, the petitioner has not
lived with her husband. Prior to her marriage, he visited her
two or three nights per week to shower and watch TV but did
not stay overnight unless it was too cold to go back to his
trailer. He has never taken any part in caring for the
children, who are afraid of him and is probably unable due to
his medi cal problens to take any role in their care and

gui dance. (This finding is based not only on the credible
testinmony of the petitioner but also on the credible testinony
of a home educator froman early chil dhood educati on program
who regularly visits the children.) He has never given the
petitioner or the children any noney.

7. The petitioner has been anbival ent about endi ng her
relationship entirely with her husband in part because of
their long history and her synpathy for his nedical condition
and in part because he has persistently pursued her. During
the sumrer before they were nmarried, the petitioner's husband
began taking his nedication and his behavior inproved

somewhat. At that point the petitioner, hoping that he had
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changed, decided to give in to her husband's requests to marry
him The petitioner also felt that a marriage between t hem
m ght be a good idea since they had children in comon
| medi ately after the wedding, the petitioner' husband
reverted to his old abusive ways and stopped taking his
medi ci ne. The petitioner determned at that point to give up
the idea of cohabitation and resunmed her former rel ationship
with the petitioner. For a while, the petitioner continued to
visit her a few tinmes per week as he had previously. However,
beginning in early Decenber, the petitioner determned to
attenpt to break with himand has not seen himin several
weeks.
ORDER

The decision of the Departnent termi nating the

petitioner's ANFC benefits is reversed.

REASONS
WA M > 2330 requires that in order to be found eligible

for ANFC a showi ng nmust be made by an applicant that a child
in her care is deprived of parental support or care for one of
several reasons including continued absence of a parent.

Conti nued absence of a parent is defined as foll ows:

Conti nued Absence of Parent

Conti nued absence of a parent refers to physical
absence of a parent fromthe hone for one of the
foll ow ng reasons, the nature of which interrupts or
termnates the parent's functioning as a provider of
mai nt enance, physical care or guidance for the
chi l d:
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3. | nformal separation of parents wthout
benefit of |egal action.

5. Absence of the father of children born
out - of - wedl ock.

WA M 2331

In the petitioner's case, a determ nation was nade when
she went on ANFC that the absence of the father of the
petitioner's children, who were born out of wedl ock,
interrupted or termnated the parent's functioning as a
provi der of mai ntenance, physical care or guidance for the
children. Under the Board's Fair Hearing Rule No. 12 the
burden of proving facts all eged as the basis for agency
decisions to term nate an assistance grant is on the
Departnment. Therefore, in order to prevail in this matter,
t he Departnent nust show that the petitioner's husband is
either nowliving in the petitioner's honme or is not living in
her home but now provides a different |evel of maintenance,
physi cal care or guidance for the children which is of such an
anount and nature that deprivation of parental support and
care no | onger exists.

The Departnent agrees in this case that the petitioner
and her husband continue to live in different towns. However,
t he Departnent produced absolutely no evidence that the |evel

of mai ntenance, physical care or guidance for the children at
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i ssue has changed in any way. The Departnent relies solely on
the fact of the petitioner's marriage to her children's father
to find that deprivation of parental support and care no

| onger exists. There is no support for that standard anywhere
in the regulations. Certainly, many persons who are narried
and separated fromtheir spouses are eligible for and receive
ANFC benefits. The nmere fact of marriage proves nothing about
t he actual mai ntenance, physical care or guidance being given
to a child.

O course, the fact of marriage itself certainly
warranted the Departnent's |looking into the matter to see if
the father's provision of the above care had changed. [If the
Department had | ooked closely at that situation, it would have
di scovered that the situation was in fact unchanged in spite
of the marriage. Since the |level of deprivation renains the
sanme, the petitioner's ANFC benefits nust be conti nued.
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