STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,459
g
)
Appeal of )
| NTRODUCTI ON

The petitioners appeal a decision by the Departnent of
Social Welfare termnating their ANFC benefit based on the
i nclusion of Social Security benefits in the famly incone
whi ch had previously been excl uded.

FI NDI NGS OF FACT

1. The petitioners are a husband and wi fe who have two
m nor children. The husband is a totally disabled nan who
requires the conpani onship and assi stance of his wife on a
continual basis. He has been disabled since 1980 and the
famly has received ANFC benefits since 1985.

2. Prior to the change at issue, the petitioner
recei ved Social Security benefits of $504.00 per nonth and a
SSI/ AABD check for $2.99 per nonth. Hs famly received
$252.00 in Social Security benefits as dependents of the
petitioner. The famly also received $289.96 in ANFC
benefits. They were eligible for such benefits because the
husband' s i ncone of $506.99 was not included in the
cal cul ati on because he was al so an SSI/AABD reci pi ent.

3. During the last |egislative session, funds which
went towards the $2.99 received by the petitioner and paid

t hrough the Social Security Admi nistration as SSI/AABD
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paynents were elimnated. On June 4, 1992, the petitioner's
wor ker received a social welfare bulletin indicating that
there would be a cut in the SSI/AABD benefits. She

di scussed the change with the petitioners on July 20 and
informed themthat they might |ose the $2.99 SSI/AABD
paynent resulting in a need to include the husband's incone
in cal cul ations.

4. On August 10, 1992, the petitioners reported that
they had received a notice fromthe Social Security
Adm ni stration inform ng themthat $31.00 per nonth would
now be deducted fromtheir Social Security for Medicaid and
that they would no | onger get an AABD paynent.

5. On August 20, 1992, the wel fare caseworker received
a social welfare bulletin inplenmenting the reduction in
paynents in the AABD program passed by the legislature. The
bulletin stated that the reduction was to be effective as
soon as inplenentation could be acconplished by the federal
government which was to occur at the earliest on Septenber
1, 1992.

6. Because the petitioner no |onger received SSI/AABD
benefits, the Departnent determ ned that the petitioner's
entire Social Security incone (before any deductions) had to
be included as famly income in calculating ANFC benefits.

It was determ ned, therefore, that the famly had $756.00 in
i ncome. As the maxi num paynent for a four person famly

with the petitioner's shelter expenses is $622.10, it was
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concl uded by the Departnent that the famly was no | onger
eligible for ANFC.

7. On Friday, August 21, 1992, which the worker
consi dered the "adverse action deadline", a hand-nmade notice
was nailed to the petitioners stating that their ANFC
benefits of $299.00 per nmonth woul d be cl osed effective
August 31, 1992 "because you no | onger receive SSI/ AABD,
your income from Social Security nust be counted.” That
notice was not received by the petitioners until at |east
Monday, August 24, 1992.

8. On August 24, 1992 the petitioner was nailed a
second conmputer notice fromthe main office informng him
that the ANFC benefits would be term nated as of August 31,
1992 because their "incone is nore that the Departnent
allows for a famly of your size and expenses.” The
petitioners were also notified that their food stanps would
i ncrease from $111.00 to $242.00 based on their |oss of
i ncomne.

9. The petitioner appeal ed the Departnent’'s deci sion
on August 28, 1992 and received continuing benefits. The
petitioners' ground for appeal is based on the series of
changes set in notion by the legislature' s action which
resulted in a $154.99 reduction in their actual incone when
their circunmstances have not changed. (That amount reflects
the difference between the $252. 00 ANFC and the $31. 00

Medi care paynents). The petitioner's famly is on a tight
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budget and cannot pay all their expenses on $998. 00 per
month ($756.99 social security and $242.00 in food stanps).
In addition to the usual househol d expenses, the petitioners
have an ol der daughter who suffers fromLyne's di sease and
visiting and caring for her creates an additional expense.
Their hone, which they are buying through a governnent | oan
program is also in need of a roof. In addition, the
husband has to have a special diet due to an ul cer which
i ncreases the food bill. The petitioners protest that they
are not extravagant and own only a nodest home and a pickup
truck which they fear they will |ose without the restoration
of their former ANFC paynent.
ORDER
The Departnent's decision is affirned.
REASONS

The petitioners, who represented thenselves in this
matter, have focused on the fact that benefits to them have
been cut, even though their circunstances have not changed,
and challenge the irrationality of the schene which led to
that action. The hearing officer's attention, however, was
nore drawn, at least initially, to the short tinme between
the mailing of the August 24 notice (the only notice
initially put into evidence) and the action cutting the

benefits. That issue was rai sed sua sponte in a nenorandum

to the parties, after which the Departnment noved to admt a

second notice, mailed August 21, 1992, which notion was
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granted by the hearing officer over the objection of the
petitioners.

The Departnent’'s regulations require that "[a] pplicants
for and recipients of ANFC shall be furnished, prior to
i npl enentati on of any decision affecting their receipt of
such aid or benefits, a witten notice which . . . nust be

mai |l ed no less than 10 days prior to the effective date of
t he proposed action.” WA M > 2228 The Departnent's

regul ation reflects the definition of "tinely" for required

advance notices found in the federal regul ations at 45
C.F.R > 205.10(a)(4)(i)(A). Since the Departnent

ultimately presented evidence that it did nmail a notice to
the petitioner on August 21, 1992, just ten days before the
effective date of August 31, 1992, it nust be concl uded t hat
t he Departnent has technically sent a tinely notice in this
case. Even so, an action sending a term nation notice on
the | ast possible day which fell at the end of the week so
as to deprive the petitioners of several nore days of actual
notice, hardly falls within the spirit of the policies

behi nd t he advance notice requirenment. See Fair Hearing No.
11,012 for a full discussion of those policies. The
unfairness of that action is sonewhat mtigated in this

i nstance by the fact that the worker had been in regul ar
contact with the petitioners and had warned them sone tine
earlier on an oral basis of the likely cutoff of their

benefits.
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The issue next arises as to whether the action
termnating the petitioners' ANFC benefits was required by
the regul ations. The petitioners do not dispute the
accuracy of the figures used by the Departnent in
calculating their eligibility, nor do they dispute the
accuracy of the calcul ations thenselves. The petitioners
solely dispute the inclusion of the husband's Soci al
Security benefits in those cal cul ations since their
situation has in fact worsened by new enactnents depriving
hi m of $2.99 in AABD benefits and requiring that he pick up
his own share of the Medicaid premum resulting in a net
income | oss of $33.99 to the famly.

The Departnent's regulations require that "[a]ll incone

except that specifically excluded shall be evaluated to
establish net income available to neet need." WA M > 2250

Anmong i nconme specifically excluded by the regulations is

"[a]l ny incone received by a recipient of SSI/AABD living in
t he ANFC househol d. " WA M > 2255.1 (2). Social Security

benefits thensel ves are not specifically excluded under any
regulation. 1In fact, those benefits are specifically

i ncl uded under the further definition of includible unearned
income at WA M > 2252 (A).

Whaen the husband in this household received $2.99 in
AABD paynents, under the above regulation at WA M > 2255.1

(2), none of his inconme could be included in the ANFC
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cal cul ations, regardless of its source. Therefore, the
husband's Social Security inconme was not counted. Wen the
| egi sl ature took that AABD noney away fromthe husband, he
was no | onger an AABD recipient and, thus, his income was
subject to inclusion in the ANFC cal cul ations. At that tine
his Social Security income, which had been excluded, becane
specifically includible in the ANFC eligibility
cal cul ations. The actions taken by the Departnent are in
accord with these regul ations and, therefore, nust be upheld
even though the result for this famly is approxinmately a
$300 per nonth loss in incone. (Approximtely $121. 00 of
that i nconme has been nade up through an increase in Food
Stanp benefits.) 3 V.S A > 3091(d)

Al though the action termnating this famly's ANFC is
| egal, there is no adequate explanation which can be offered
to themas to why it makes sense to cut their benefits when
their incone has gone down. Suffice it to say that the
benefits paynent systemis an inperfect creation with many
rul es, sone of which unintentionally create results which
appear arbitrary and which do not consider the individual
needs of recipients.
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