STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,322
g
) Revi sed Recommendat i on
Appeal of )
| NTRODUCTI ON

The petitioner applies to the Human Services Board for an
order expunging fromthe registry nmaintai ned by the Departnent
of Social and Rehabilitation Services (hereinafter referred to
as "the Departnent” or "SRS') a report of child sexual abuse
all egedly conmtted by the petitioner. The issue is whether
the report is "unsubstantiated” within the neaning of the
pertinent statutes. After hearing the argunents of the
parti es before the Human Servi ces Board on Cctober 28, 1992,
the hearing officer issues the follow ng revised findings,
concl usi ons, and reconmendati on.

FI NDI NGS OF FACT

In late winter, 1989, the Departnent received a report
froma licensed day care provider that an eight-year-old
girl in her day care had confided in her that she had been
sexual 'y nol ested by two ol der boys who were brothers that
were friends of the girl's famly. Because the girl had
recently been the victimof sexual abuse by her stepfather,
the Departnent was famliar with her and her famly. Upon
receiving the new report, an investigator fromthe Departnent

and a local police officer, both of whomwere trained and
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experienced in such investigations, arranged to interviewthe
girl at the Departnent's district office.

On March 14, 1989, the girl canme to the district office
acconpani ed by her nother. The girl's nother was agitated
and insisted on staying with the girl during the interview
The Departnent's investigator gave the girl a choice of
whet her she wanted to be interviewed alone or with her
not her present. The girl chose to be al one, at which point
her nmother angrily left the room slamm ng the door behind
her .

The interview was taped and | ater transcribed. At the
hearing (held on Septenber 22, 1992) the Departnent
i ntroduced a copy of the transcript and the testinony of the
SRS investigator and the police officer who had conducted
the interview. The girl, who is now twel ve, was not
present. The hearing officer admtted the transcription of
the interview over the objection of the petitioner.

A few weeks after the interview the girl's nother
called the SRS investigator to say that the girl had
"recanted"” her accusations and that she woul d no | onger
cooperate with the Departnent or the police in any further
i nvestigation. The investigation was then concluded, and no
crimnal charges were ever filed in connection with the
all egations. Based on the interview the girl had given,
however, the Departnent determined that the all eged abuse

had, indeed, occurred; and it entered the report inits
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registry. Unfortunately, however, the petitioner did not
| earn until recently that the report had been substanti ated

and was being naintained by the Departnment in its registry.1

At the hearing the petitioner, who was represented by
| egal counsel, testified in his own behalf and al so offered
the testinony of his older brother and his nother. At the
time of the alleged incident the petitioner was twel ve years
old. He is now sixteen and resides at a state juvenile
facility, having been adjudged a delingquent for reasons
ot her than and unrelated to the allegations in this matter.

Both he and his brother (who is also inplicated in the
girl's allegations but who has not yet sought fornal
expungenent hinsel f--he being presently incarcerated at a
state corrections facility for crines also unrelated to this

matter) absolutely deny the allegations.2

They and their
not her testified that they were close friends of the girl
and her famly, and that the petitioner and his brother
often baby-sat for the girl and her siblings. They stated
that the girl was very affectionate with the petitioner--to
t he poi nt of being a nuisance--and would act "jeal ous" when
the petitioner had a "girlfriend" over at the house. They
al so nmaintained that the girl's nother had been devast at ed
by the charges of abuse brought agai nst her husband (the
girl's stepfather) and that she had probably put the girl up

to accusing the petitioner and his brother in order to

protect her husband.3 They state that even after the
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all eged incident the girl's nother frequently asked the
petitioner to baby-sit for the girl and her siblings.

The petitioner struck the hearing officer as a sincere
young man who is naking a serious effort to turn his life
around. A counselor at the juvenile facility where the
petitioner has been placed testified as to the petitioner's
commitnment to his rehabilitation and to his trustworthiness.

The petitioner admtted, however, that at the tinme of the
al | eged incident he was becom ng increasingly involved with
al cohol and drugs, and that he baby-sat for the girl and her
siblings primarily to get noney to buy drugs.

Al though the girl's allegations as contained in the
transcript do not, on their face, appear to be fabricated or
coerced, the evidence as a whole (or lack thereof) reveals
that the Departnent's overall "investigation” of these
al | egati ons was woeful ly i nadequate. The hearing officer
concludes that he failed to properly weigh this inadequacy
in maki ng his original findings and reconmendati on. Based
on the evidence presented at the hearing the follow ng
addi tional findings and observations are therefore necessary
and appropri ate.

At the hearing the Departnent's investigator admtted
that the allegations nade by the girl against the petitioner
were not as specific and detailed as those the girl had nmade
a few nonths earlier against her stepfather. Despite this,
the Departnent did not attenpt to obtain any specific

information fromindividuals it knew the girl had spoken to



Fair Hearing No. 11,322 Page 5
(Revi sed Recommendat i on)

previ ously about these allegations--i.e., the girl's nother
and her day care provider. Nor did the Departnent attenpt
to interview the nental health counsel or who had been seei ng
the girl regularly since the abuse by her stepfather had
conme to light.

The Departnent also admitted that there was no
"physi cal evidence" that the girl had been sexually abused
by the petitioner. |Indeed, despite her belief that this
ei ght-year-old girl had suffered forced sexual intercourse,
the Departnent's investigator could not specifically recal
at the hearing if the girl had even undergone a physical
exam nation

The transcript indicates that the girl's siblings were
present in the house, and/or even in the same room wth the
girl when the alleged incidents occurred. Despite this, the
Department nade no attenpt to either visit the girl's hone
or speak with any other nenbers of her famly. Moreover,
after the girl had reportedly "recanted” her allegations,

t he Departnent nmade no attenpt to interview her again--or
any other individuals (e.g., her therapist or day care
provi der) who may have been able to shed sone |ight on the
si tuation.

Shortly after the interviewwith the girl at SRS the
police officer made a brief attenpt to interviewthe
petitioner and his brother at their hone, but left after the
boys' nother protested. At no tinme did anyone from SRS

attenpt to contact the petitioner to confront himwth the



Fair Hearing No. 11,322 Page 6
(Revi sed Recommendat i on)

girl's allegations.

Based on this near-total l|lack of any "investigation" by
the Departnent once it had heard the girl's allegations, it
cannot be concluded that there was (or is) "accurate and
reliable information" that would | ead a reasonable and fair-
m nded person to conclude that the petitioner actually
commtted an act or acts of sexual abuse against the girl in
guesti on.

ORDER

The petitioner's application to expunge the report of

sexual abuse made against himis granted.
REASONS

The petitioner has nade application for an order

expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33
V.S. A > 4916 which provides in pertinent part as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shal
contain witten records of all investigations
initiated under section 4915 of this Title unless
t he comm ssi oner or the conm ssioner's desighee
determ nes after investigation that the reported
facts are unsubstantiated, in which case, after
notice to the person conpl ai ned about, the records
shal | be destroyed unl ess the person conpl ai ned
about requests within one year that it not be
dest royed.

(h) A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is unsubstantiated or not
ot herwi se expunged in accordance with this
section. The board shall hold a fair hearing
under Section 3091 of Title 3 on the application
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at which hearing the burden shall be on the
conmi ssioner to establish that the record shal
not be expunged.

Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The departnent has the burden
of denonstrating by a preponderance of the evidence
i ntroduced at the hearing not only that "the report is based

upon accurate and reliable information”, but also that the

information "would | ead a reasonabl e person to believe that
a child has been abused or neglected". 33 V.S. A 5> 4912(10)
and Fair Hearings No. 10, 136, 8646, and 8110.

The Board has consistently held that under the above
statutes, but also as a matter of basic due process and
fundanental fairness, the Departnent has a duty to pursue
and devel op sufficient factual evidence before it
"substantiates" a report of child abuse. See Fair Hearing
Nos. 9112, 8837, and 8646. In this case the evidence shows
that the Departnment, upon interviewing the girl, sinply

chose at that point to credit her allegations and made

virtually no effort thereafter to "investigate" the matter
further. Under the above statutes this is not sufficient to
sustain the Departnent's burden of proof.

33 V.S. A > 4915 requires the Departnent, as part of
its "investigation", to at |east attenpt to visit the hone
of an alleged victimof child abuse as well as the place
where the all eged abuse took place. That statute al so

specifically allows the Departnent to interview an all eged
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victimeven w thout parental approval. Therefore, the
Department cannot claimin this case that parental
noncooperation precluded any further investigation of the
girl's allegations, either before or after her reported
"recantation".

The Departnent's failure to interview non-famly
menbers is even | ess tenable. Despite its admtted concern
regarding the lack of detail in the girls allegations, the
Departnment did not see fit to check for verification or
consi stency with an individual --her day care provider--who

t he Departnent already knew had sone direct know edge of the

girl's allegations. Nor did the Departnent attenpt to speak
with the girl's therapi st about the allegations, despite the
fact that the girl was in therapy specifically because of
prior sexual abuse she had suffered. Under 33 V.S A >
4913(a) all nmental health professionals are required to
report suspected child abuse of their patients. In |ight of
this, the Departnment's excuse that it would have been futile

to attenpt to talk with the therapi st because of

"confidentiality" seens cynical and disi ngenuous.

The evidence clearly shows that other than its one,
relatively brief, interviewwth the alleged victim the
Departnent's "investigation" in this matter was virtually
non-exi stent. Therefore, it cannot be found that the
al l egations were "based upon accurate and reliable
information that would | ead a reasonabl e person to believe"

that the alleged victimwas sexually abused by the
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petitioner. Thus, it nmust be concluded that the report in
guestion was not "substantiated"; and the petitioner's

application to "expunge" it fromthe SRS "registry" is

granted.4
FOOTNOTES

1The Department nmaintains that it has since instituted
a policy of pronptly notifying all individuals who have had
a report of abuse against them "substantiated"” by the
Departnment. This case again illustrates the patent
unfairness and abuse of due process that occurred prior to
this change in SRS policy.

2This deci si on makes absol utely no findings or
concl usions regarding the petitioner's brother.

3The stepfather later pleaded guilty to crim nal
charges of sexually abusing the girl.
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