STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11, 310
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare closing her Medicaid benefits for |ong-term
nursing home care. The issue is whether the petitioner's hone
and other assets held in trust are excludable resources within

t he neani ng of the pertinent regulations.

FI NDI NGS OF FACTS

The follow ng findings are based on witten evidence
submtted by the parties and on the uncontroverted
representations of counsel. The petitioner is an elderly
woman who resides in a nursing hone. A letter from her
treati ng physician, dated Septenber 28, 1992, describes her
status as foll ows:

This is to certify that | feel that [petitioner], a
resident of [name], will never be able to be discharged
home because she requires skilled nursing care around the
cl ock. She has nultiple nedical problens, including very
mar ked senile denentia with agitation, which | do not
feel can be cared for appropriately at hone.

| have not seen any progress in her condition while

she has been at [nane], and if anything have noted a
deterioration. |If you have any further questions concerning
this please feel free to contact ne.

Al t hough the petitioner had been separated from her

husband for several years, in August, 1990, her husband
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executed an "Agreenent” whereby he placed in trust the house
in which the petitioner was living at that tinme' and other
assets that he owned, nost notably shares of stock now worth
in excess of $30,000.00, to be used for the "benefit" of

hi msel f and the petitioner during their lifetines.

The petitioner's husband died in 1991. Al so around that
time the petitioner entered the nursing home where she has
resi ded ever since. At all tines since the husband' s death
the trustee has used the income generated by the stocks
primarily to maintain the petitioner's honme. However, since
the petitioner has been in the nursing hone, her hone has been
used exclusively by her children and other relatives to stay
in when they conme to visit the petitioner. The trustee
mai ntai ns that w thout the incone generated by the stocks he
woul d be unable to pay the taxes and nmi ntenance on the hone
and woul d be forced to sell it. The petitioner's children and
relatives maintain that without the use of the hone they would
be unable to visit the petitioner as often as they now do.

The petitioner does not maintain, nor has she produced
any evidence, that either she or her famly have any pl ans

what soever to have her |eave the nursing honme and be cared for

'Actual 'y, the house itself has not been specifically
identified as being included in the trust. It is not known
whet her the house was jointly owned by the petitioner and her
husband (in which case, presunably, it is not part of the
trust) or whether it was solely in the husband's nane. At any
rate, it appears that the same trustee is responsible for
mai ntai ni ng the house. Under the regul ati ons, however, none of
this is crucial (see infra).



Fair Hearing No. 11,310 Page 3

at hone. She did, however, produce the following letter from
her physician, dated January 13, 1993, indicating that such a

situation was at | east "concei vabl e":

This is a followup letter that I wote on Septenber
28, 1992 to better clarify what was stated. Even though
it is doubtful that [petitioner] will be discharged from
the nursing honme, there is always the potential that this
coul d happen with the adequate anobunt of nursing care at
her home. If this were able to be set up, she could
conceivably go honme in a situation |like that.

Al so, since | last wote, her status has remained
the sane. She has no | onger had any deterioration in her
condition. |If you have any further questions concerning

this, please feel free to contact ne.

The Departnent has determ ned that under the
ci rcunstances invading the trust assets to pay for the
petitioner's long termcare woul d not pose an "undue hardshi p”
(see infra) on the petitioner or her famly. Based on the
assets in the trust, the Departnment term nated the
petitioner's Medicaid coverage effective April 1, 1992.

ORDER
The Departnent's decision is affirned.

REASONS
Medi caid Manual (MV) > M230 provides that all resources

except those specifically excluded by the regul ati ons nust be
considered in determning an individual's eligibility for

Medicaid. Currently the maxi mumresource anmount is $2000. 00.

Procedur es Manual > P-2420 C.

Under MM > 234(1), a person's "hone" is excluded as a
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resource only under the follow ng conditions:

a. it is occupied as the individual's(s') principal
pl ace of residence (tenporary absences, such as for
hospitalization or conval escence with a relative, do not
affect the determ nation of what is an individual's principal
pl ace of residence; an individual's absence from hone which
results frominstitutionalization, no matter how | ong, does
not affect this determ nation, provided the individual(s)
intends to return to the hone); or

b. the individual (s) is institutionalized and hi s/ her
spouse or dependent relative resides in the hone; or

C. the individual (s) is naking a good faith effort to
sell the home for fair market val ue.

As noted above, although it is nmedically "conceivable"
that the petitioner could again live in the honme if nursing
care could be provided, there has been no show ng or
allegation in this matter that either the petitioner or her
famly "intends" for the petitioner to return to live in her
hone.

| ndeed, it appears that the hone is being maintained at
this time primarily for the benefit of the petitioner's heirs.

The only alleged benefit to the petitioner herself is that
having the home nakes it easier for the petitioner's relatives
to visit her in the nursing hone.

The Medi caid resource regul ations include the foll ow ng
section, M37, regarding "trusts":

Trusts (or simlar |egal devices) which have been
established by an individual or his/her spouse with
applicant/recipient as the beneficiary are counted only to the
extent that the trustee could disburse the assets if he/she
exerci sed his/her full discretion under the ternms of the
trust. The assets are counted whether or not the trustee

exercises his/her full discretion. The anmount which coul d be
di spursed fromthese "Medicaid qualifying trusts" has no use
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l[imtation in federal |aw so "Medicaid qualifying trusts”

i ncludes trusts such as irrevocable burial trusts, educational
trusts, etc. An exception to the rule described above is a
trust which was established by the will of the individual's
deceased spouse. A second exception is that if the sole
beneficiary of a trust is a nentally retarded individual who
resides in an ICF-MR and the trust was established prior to
April 7, 1986, it is not considered a "Medicaid qualifying
trust”.

Medi cai d shoul d not be denied in cases where the counting
of such a trust would cause undue hardship. Undue

har dshi p i ncludes situations where the individual would
be forced to go without |ife-sustaining services because
the trust funds could not be nmade avail able to pay for
the services. Undue hardship also includes situations
where a trust has been established with awards paid to

di sabl ed children under the Zebl ey decision. These
trusts are permanently excluded. If an exception has
been nade because it woul d cause undue hardship, only
anounts actually distributed fromthe trust are counted
as income and/or resources under the regular rules of the
Medi cai d program

Trusts established by persons other than the
applicant/recipient or his/her spouse are not "Medicaid
qualifying trusts" and are counted as a resource only if
the terms of the trust permt the applicant/recipient to

revoke the trust or to have access to the trust w thout
trustee intervention.

Al t hough the exanples given in > M37 are not excl usive,
they clearly contenplate situations where the life or
continued health of the individual is directly threatened.
Based on the evidence presented it cannot be concluded in this
matter that the | oss of the conveni ence and econony of a free
pl ace for the petitioner's relatives to stay while they visit
her (as beneficial as that may be for the petitioner) is
sufficient under the above regulation to establish "undue
har dshi p".

| nasnuch as the petitioner has not alleged a | egally-
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sufficient basis to exclude any of the assets in question from

consideration as a resource under Medicaid, the Departnent's
decision is affirmed. 3 V.S A > 3091(d) and Fair Hearing

Rul e No. 19.
#HH



