STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11, 304
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a determi nation by the Departnent
of Social Wl fare that she is disqualified fromreceiving
| ong-term Medi cai d coverage for thirty nonths due to the
transfer of $270,070 in assets.

FI NDI NGS OF FACT

1. The petitioner is a ninety-six-year-old woman who
lives in a nursing home. She is represented in this matter by
her daughter and only child who has her power of attorney.

2. In July of 1991, the petitioner noved from her hone
in Connecticut to a nursing honme near her daughter's hone in
Ver nont .

3. In May of 1992, after her personal funds were
exhausted, the petitioner applied for paynent of her |ong-term
care through Medi cai d.

4. The petitioner's application was deni ed based on the
fact that she had transferred property valued at $270,070 in
March of 1991.

5. The petitioner does not deny that she owned and
transferred property valued at $270,070 in March of 1991. She
cl ai ms, however, that the property was transferred to avoid

estate taxes and probate costs and not to becone eligible for
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Medi cai d.

6. In support of her contention, the petitioner
presented the testinony of her daughter and the tax attorney
who handl ed her property transfer. Both w tnesses are found
to be entirely credible and the followi ng findings of fact are
based on their uncontroverted testinony.

7. Before noving to the nursing home in Vernont where
she now lives, the petitioner, who is widowed, lived in her
| ong-time home in Connecticut which consisted of a house and
forty-four acres in a suburb of Hartford. Since 1985, the
petitioner who is in poor health, has been personally assisted
in her hone either by famly nenbers or hone health care
wor kers. She had made it clear to her daughter that she
wanted to stay in her hone and not be hospitalized if her
heal th shoul d deteriorate.

8. Inthe Fall of 1988, the petitioner's grandson, who
is a carpenter, cane to live with her and care for her. He,

i ke other nmenbers of the famly, expected that his

gr andnot her, who was then ninety-two and in poor health, would
likely die in the very near future. He discussed with his

not her his concern that her honme, her sole asset, was likely a
very val uabl e commodity which woul d subject the famly to a

| arge i nheritance tax shortly after her death which could
probably only be paid by sale of the property. He discussed
this concern with his nother, the petitioner's representative

herein, who agreed to consult a tax attorney about the matter.
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9. In late 1988, the petitioner's daughter, along with
four other famly nmenbers, nmet with an attorney who is an
estate and tax planning expert to express her concern about
the potential tax consequences in relation to her nother's
property. The tax attorney confirnmed that there would be
significant tax consequences for all anmounts over $600, 000 and
agreed to structure a property transfer to avoid the
i nheritance tax. The petitioner, who wi shed to give her
property to her children, agreed to the plan which called for
putting the property, which was val ued at about $800,000, in a
revocable living trust (inlieu of a will) and slowy
transferring it to take advantage of the $10,000 per year per
grantee exenption under the gift tax laws. Under that
arrangenment, a $167,00 parcel of land was transferred in
Decenber of 1988 to eight of the petitioner's descendants.
$87, 000 of that anpunt was a taxable transfer. In February of
1989, another parcel of |land worth the same anmount was
transferred to the sane persons with the sane $87, 000 tax
consequence.

10. I n Decenber of 1989, the petitioner was hospitalized
for a broken hip, but returned to her honme to recuperate. In
February of 1990, the petitioner becane
bedri dden and her physician told the famly at that tinme that
she would likely die soon and that funeral arrangenents shoul d
be made.

11. In May of 1990, a $75,000 half-interest in the
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petitioner's home and surroundi ng property was transferred to
seven of her descendants. In Septenber of 1990, the remaining
one-half interest in the house and surroundi ng property val ued
at $75,000 was purchased by the petitioner's grandson for that
sanme amount. \Wat remained fromthe estate was a single
parcel of |and valued at $270, 070.

12. After the transfer in Septenber, the petitioner's
estate was theoretically bel ow that $600, 000 taxable |evel
because she owned only the $270,070 parcel and had only
$174,000 attributable to her in taxable gifts fromthe former
transfers. Even so, the petitioner's attorney decided to go
ahead and transfer the remaining parcel of land to nine
descendant s whi ch was acconplished in March of 1991 with the
petitioner's consent. The attorney made the decision to
transfer the last parcel for two principal reasons: the first,
was to avoid trouble frompossible rulings by the I.R S. that
any of the transfers fromthe revocable trust were not
excl udi bl e, a genuine concern for the first two transfers
whi ch may have violated a three year rule, and to avoid
trouble with possible underval uation of the property; the
second, was the attorney's belief that the petitioner, because
of her advanced age and poor health, would probably not live
much | onger and woul d not need the property and his
under standi ng that she wi shed to give her property to her
descendants as soon as practicable, not necessarily after her

deat h.
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13. At no tinme did the petitioner or the petitioner's
daughter and tax attorney ever discuss the petitioner's need
for long-termcare. This is because they all believed that
she woul d continue to live in and be cared for in her hone and
that her death was, due to her age and the fact that she was
bedri dden, likely immnent. Planning was done in anticipation
of the petitioner's death, not in anticipation of her life
needs. At sone point, probably early in 1991, the
petitioner's grandson asked the tax attorney a generalized
guestion concerning Medicaid eligibility. The attorney
expl ained the thirty-nonth rule but was not asked to take any
action with regard to the informati on he gave and did not
change his course of action based on that request. The
petitioner's grandson never discussed his inquiry with the
petitioner's daughter, who had the power to act for the
petitioner. The tax attorney stated that had he been asked to
plan for Medicaid eligibility, he nost |ikely would have
transferred all her assets as soon as possible. He added,
however, that if the concern had been to plan for the
petitioner's long-termcare, he nost |likely would have
preserved and structured her assets in a way which would
have provided her with noney for nedical care and woul d not
have depl eted her assets.

14. In spite of the prediction in February of 1990 that
the petitioner was on the verge of death, she stabilized and

continued to be cared for in her honme by her famly
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(especially her grandson and daughter) and hired heal th ai des.
In July of 1991, a few nonths after the last transfer, the

petitioner's daughter decided that she could no | onger
continue to care for her nother from such a di stance because
her nother was begi nning to beconme disoriented and did not
even know where she was. Her daughter, therefore, noved the
petitioner to a nursing home near her hone in Vernont where
her nother paid for her own care until My of 1992 when her
resources were depl et ed.

15. The petitioner's daughter has no assets other than
the property deeded her by her nother which has not been
pl aced on the market due to a weak demand for real estate.
The petitioner's only option for paynment should Medicaid be
denied is to try to borrow fromthe bank using the | and as
col I ateral

16. Based on the above, it cannot be found that the
petitioner transferred her assets in order to becone eligible
for Medicaid. The sole discernible notivation for the
transfer was the avoi dance of considerable estate taxes and
probate costs which would fall on the petitioner's famly
after her death and which woul d have necessitated a sal e of
the property which the petitioner wished to go to her
descendants. There is no evidence that the petitioner or her
daughter contenplated at the time of the transfer that she
woul d need long-termcare in a nursing facility. The evidence

shows, on the contrary, that the petitioner had been thought
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to be near death for sone tine and all planning for her estate
has been consistent with that expectation. The resource
eligibility for Medicaid which resulted fromthe tota
transfer of her assets was no nore than a coincidental by-
product of the estate planning carried out by her attorney.
ORDER

The decision of the Departnent of Social Wl fare denying

the petitioner |long-term Medi caid coverage is reversed.
REASONS

Regul ati ons governing Medicaid eligibility provide that
i ndi viduals who are admtted to "long-termcare will have al
transfers of non-excluded resources for less than fair market
value within a period imediately prior to the adm ssion (or
i medi ately prior to date of application for Medicaid, if
later) to long-termcare evaluated in ternms of whether or not
a penalty period of restricted Medicaid coverage is to be
i nposed.” M36 That same regul ation
requires that transfers nmade after January 1, 1989 be
considered for thirty nonths before the date of application
for Medicaid.

The transfer in question here is the $270,070 parcel of
| and which the petitioner gave to nine relatives (seven
directly and two minors via trusts) in March of 1991, fourteen
nmont hs before she applied for Medicaid. The Departnent takes
the position that the land transfer is a non-excluded resource

which was transferred for less than fair nmarket value within
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thirty nonths of her application for Medicaid and as such
triggers the inmposition of a thirty nonth period of restricted
| ong-term Medi cai d coverage commencing with March of 1991.

See M 236.22. The petitioner does not argue that the land is
an excluded resource, nor that she gave it away for |less than
fair market value.' The petitioner does argue, however, that
she shoul d not be penalized by inposition of the thirty-nonth
excl usi on because the transfer falls under the foll ow ng
exception to the transfer rule:

No Penalty for Transfer

An individual who lives in a long-termcare |iving
arrangenent as defined in this section (M236) or

hi s/ her spouse will have no penalty period of
ineligibility if:

4. t he individual can rebut by a
preponderence of evidence the presunption
that the resource was given away or sold
for less than fair market value primrily
to qualify or remain eligible for
Medi cai d;

M236. 1

The above regul ati on provides the Departnment with a | egal
presunption that non-excluded resources given away or sold for
| ess than fair market value are done so primarily to qualify
for Medicaid. That presunption effectively relieves the

Department of proving in every case that such a transfer was

L At one point the petitioner argued in her nmeno that
her home was an excluded resource. Wiile that may be true
the only transfer at issue here is land owned by the
petitioner which contained no buil dings
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made for the purpose of qualifying for Medicaid. However, if
that presunption is rebuttable, as the regul ati on nmakes cl ear
it is, the introduction of any evidence on that subject causes
the presunption to di sappear and the evidence nust then be

wei ghed in the usual way as to its sufficiency. The

presunption itself provides no evidence. See Rocque v. Co-

op. Fire Ins. Assn. O WVt., 140 Vt. 321 (1981).

The petitioner produced credible and persuasive evidence
that the sole purpose of the March 1991 land transfer was to
avoi d possible estate taxes and probate costs. Wile it could
be argued that the petitioner's attorney did not need to nake
the final transfer in March of 1991 to avoid a taxable event
because she was theoretically under the $600, 000 anmpunt
excl udi bl e under the IRS gift and estate tax unified credit
(See I RS Code Secs. 2001, 2010, 2502, 2505), there was anple
evidence in the formof the attorney's expert and credible
testinmony that such a transfer was a judgenent call and that
in his opinion it was cautious to do so.

The evi dence was consistent, credible, and uncontroverted
that the last transfer was part of a plan to avoid estate
taxes and probate costs to the petitioner's famly and to give
the property to them and was not made with any intention to
qualify for |long-term Medi caid coverage. The petitioner's
attorney's sworn testinony was that there was no di scussi on of
Medicaid eligibility between hinself and the petitioner or the

petitioner's representative, her daughter. His candid
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adm ssion that the petitioner's grandson had asked hi m about

t he Medi caid program on one occasi on does not establish a plan
to obtain Medicaid eligibility, particularly in light of that
sanme attorney's statenent that the inquiry did not affect his
pl anni ng.

There is also anpl e evidence that the petitioner was
elderly and in a state of health which was expected to lead to
her i mm nent death, not long-termcare. The petitioner was
left with a sumof noney, $75,000, which her family
realistically expected would |ast for the rest of her life
whi ch they expected to be quite short. Hindsight being 20/ 20,
the petitioner, her daughter, and their attorney no doubt w sh
at this point that they had spent nore tinme planning for her
life needs instead of focusing solely on the consequences of
her death. It should be noted, however, that the petitioner
was able to pay for her own nursing care, including | ong-term
residential care, for over a year subsequent to the transfer,
further rebutting any presunption that she was attenpting to
"dunp" all her assets to beconme Medicaid eligible.

The end result of these transfers is that a person who
shoul d have been able to pay for her nedical care until her
deat h, was inpoverished while her relatives were enriched and
must now be cared for through public health prograns. Wile
justice mght require that she now be supported by her
relatives, there is no such requirenment in the Medicaid

regul ations or indeed in any |aw of the State of Vernmont. As
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the petitioner did not transfer her assets to becone Medicaid
eligible, she is entitled to the exenption from penalty
granted her by the regulation at M236.1

###



