STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,295
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a forty-six-year-old man with ei ght
grades of education, but he cannot read or wite. H's work
history is unskilled factory |abor. He has not worked at al
since the late 1970's.

The petitioner has a nedical history of severe back
probl enms. He underwent a posterior lateral fusion (L4-5) in
1980, but continued to have severe pain. In 1984 he underwent
anot her surgery for "repair of pseudarthrosis”. Two years
|ater, he was still synptomatic, causing his treating

ort hopedi st to note:

It is ny inpression that the patient is end stage back
surgery with repair of his pseudarthrosis and still has
pain. He is certainly disabled for any heavy or vigorous
wor k and one wonders if he would ever be able to do any
wor K" .
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For the next three years the petitioner continued to
experience severe pain. |In 1989, his orthopedi st noted:

It is ny inpression the patient has a

spondyl ol i sthesis, s/p spinal fusion with persistent

synptonms. | do not feel that he could engage in any
vigorous activity or heavy lifting and really
practically in any job because he is that synptomatic,
does require periods of rest and nedication”.
The orthopedist's office notes show that the petitioner has
remai ned synptomatic through Novenber, 1990, which appears
to be the | ast date he saw the petitioner.

In April, 1990, the petitioner was hospitalized with
pneunoni a. Hi's physician at that tinme noted that the
petitioner was "di sabl ed due to chronic nedical back"

In April, 1992, the petitioner underwent a consultative
medi cal exam nation by an internist. This physician

described the petitioner's back pain as foll ows:

He has been treated with a Knight spinal brace which he
wears religiously. He has been disabled since the

first surgery. It is made markedly worked by bendi ng
forward. Additionally, it is worse wal king on a hard
surface (concrete floor). It is also worse if he sits

for nore than an hour. He has pain that starts in the
| eft knee and radiates up into the | ow back. Both |egs
fall asl eep.

The consulting physician's report closes with the follow ng

assessnent :
1. Chroni c | ow back pain, status post surgery x two
Wi th severe residual back pain and limtation of
novenent .
2. Bi | ateral shoul der pain, left worse than right,

with crepitus in the left.
Based on the above, it is found that for several years
the petitioner has been unable to engage in any substanti al

gainful activity on a regular and sustai ned basis because of
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constant severe pain and limtation of notion.
ORDER
The Departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In this case the nedical record shows that virtually

every physician who has ever seen the petitioner has

concluded that he is totally disabled.1 The deci si on of

D.D.S. to the contrary once again calls into question that

agency' s conpetence and/ or inpartiality.2 The Departnent's

decision is reversed.

FOOTNOTES
1Even if the petitioner could do "sedentary” work, he
woul d still be disabled under the grids. 20 C F.R > 404,
Subpart P, Appendix |1, Rule 201.17.
2

See, e.g., Fair Hearings Nos. 9166, 8619, 7253, 7099,
6929, 6651, and 6583.
#HH



