STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,281
g
)
Appeal of )
| NTRODUCTI ON

The petitioner noves to reopen an appeal dism ssed by the
Board when she failed to attend her hearing w thout known good
cause. The petitioner asserts that she had good cause for not
attending and seeks a deternmination on the underlying ANFC
termnation for failure to provide evidence of her husband's
di sability.

FI NDI NGS OF FACT

1. Late in 1991, the petitioner received ANFC on behal f
of herself and her four children. The petitioner's
eligibility was based on her | ack of incone and the absence of
her husband who was incarcerated. Her husband was rel eased
fromprison in Decenber and the petitioner asked that her ANFC
conti nue under the unenpl oyed parent program On January 24,
1992, she was notified that her grant would be determ ned for
failure to showeligibility under this program She appeal ed
t hat deci sion but decided on the day of hearing, April 1
1992, to apply for consideration under the incapacitated
parent program because she believed that her husband is
mental ly incapacitated. She received continuing benefits and
was told to get a doctor's statenment regardi ng her husband's

condi ti on.
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2. The petitioner, thereafter, called a couple of
psychi atrists but was unable to get an appointnment in the
short time frane she was all owed. Her husband had no regul ar
treating physician and apparently no therapeutic relationships
with nmental health providers. After notifying her worker of
her difficulty, she was granted an extra ten days to provide
medi cal evidence. The petitioner alleges that she asked for
help in finding a doctor and getting and appoi nt ment but was
allegedly told that it was up to her to do that. She
thereafter called over twelve psychiatrists but was unable to
get anyone to see her husband.

3. \Wen the Departnent failed to receive the nedica
confirmation of disability by May 18, 1992, the petitioner was
sent a notice that her benefits would be term nated. She
appeal ed that notice on May 28, 1992, and received continuing
benefits.

4. The petitioner's appeal was received by the Board on
June 3, 1992, and set for hearing on July 8, 1992. Although
she was notified of the hearing, she did not attend because
her daughter had an asthma attack on that day and needed the
petitioner to help her use a hone nebulizer. She called the
Departnment's central office in Waterbury to report her
inability to attend the hearing and was told by an operations
specialist that she would receive a letter fromthe Board
gi ving her anot her chance to reschedule to which she should

respond.
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5. Such a letter was sent by the Board on July 10, 1992
and the petitioner called the Board office to report the
reason for her non-attendance. The petitioner's hearing was
reset for August 5, 1992.

6. The petitioner in the nmeantinme had found a doctor who
agreed to see her husband on the 30th of August. She attended
the hearing set for August 5, 1992, to announce that her
husband woul d see a doctor on August 30th and would get himto
fill out the necessary forns that day. Based on this
i nformation, the hearing officer continued her hearing until
Septenber 2, 1992. The Departnment asked for no further del ay
because the petitioner was receiving continuing benefits. The
petitioner was instructed to return that day with the forns.
She was al so notified of that date in a subsequent notice from
t he Board.

7. The petitioner failed to attend the hearing schedul ed
on Septenber 2, 1992, and was sent another notice on Septenber
8, 1992, by the Board requesting that she offer some good
cause for her failure to attend within 10 days or face
di sm ssal of her appeal. When no response was received to
this letter, dismssal of the appeal was recommended to the
Board which acted on Septenber 23, 1992 to dism ss the appeal.
A copy of that order was nmailed to the petitioner.

8. The petitioner was in fact sick with a fever herself
on Septenber 2, 1992, and had to ask her nei ghbor to watch her

children. That petitioner asked that sane nei ghbor to cal
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the Board for her. (The petitioner does not have a phone.)
Phone bills produced by the petitioner showed that her
nei ghbor called both the Board office nunber and the DSW
central office nunber on Septenber 2, 1992, although it cannot
be established what information she left at either nunber.

9. The petitioner's husband did not attend his
psychi atric appoi ntment on August 30, 1992 because he was
unable to find the doctor's office. The petitioner was able
to get him another appointnent with a general practitioner in
Sept enber. She brought the doctor's report in to the DSW
of fice on Septenber 28, 1992. Based on that nedical evidence
whi ch stated that the petitioner's husband was unable to work
due to severe al coholismand enotional problens, the
petitioner's famly was granted ANFC prospectively from
Sept enber 28. The Departnent, however, refused to nmake the
petitioner's eligibility retroactive to February of 1992 when
she was first found ineligible because of her failure to

provi de information. Although she was paid through this

period, the petitioner fears that she will be found to be
overpaid and will have the noney recouped from her future ANFC
paynents.

10. The petitioner alleges she did not receive the
Septenber 8, 1992, inquiry fromthe Board regardi ng her second
failure to show. She does, however, admt that she received
the Board's order of dismssal. At that tine she obtained the

assi stance of legal aid and requested that the natter be
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reopened on Cctober 15, 1992. Although there is a presunption
that letters mailed are duly received, the petitioner's
assertions of non-receipt are found to be credi bl e based upon
her adm ssion of receiving all other letters and the strong
evi dence that she had al ways acted upon or responded to al
ot her docunents she has received in a tinely manner in the
course of this appeal.

11. The hearing officer finds that the petitioner's
i1l ness woul d have been sufficient to find good cause for
resetting the hearing which she failed to attend on Septenber
2, 1992.

ORDER

The Board's prior Order dismssing this matter is be

vacated and the matter is reset for a hearing on the nerits.
REASONS

The Board held in Fair Hearing No. 9403 that it, as any
adm ni strative body, has the inherent power to take steps
necessary to carry out its functions, including vacating its
own orders when justice requires. |In vacating orders, the
Board | ooked to Rule 60 of the Vernont Rules of Givil
Procedure for gui dance:

(b) M stakes; Inadvertence; Excusable Neglect; Newy

Di scovered Evidence; Fraud, Etc. On notion and upon

such terns as are just, the court nmay relieve a

party or a party's legal representative froma fina

j udgnment, order, or proceeding for the foll ow ng

reasons: (1) m stake, inadvertence, surprise or

excusabl e neglect; (2) newy discovered evidence

whi ch by due diligence could not have been
di scovered in tine to nove for a new trial under
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Rul e 59(b); (3) fraud (whether heretofore

denomi nated intrinsic or extrinsic),

m srepresentation, or other m sconduct of an adverse

party; (4) the judgnent is void; (5) the judgnment

has been satisfied, rel eased, or discharged, or a

prior judgment upon which it is based has been

reversed or otherw se vacated, or it is no |onger

equi tabl e that the judgnent shoul d have prospective

application; or (6) any other reason justifying

relief fromthe operation of the judgnent. The

notion shall be nmade within a reasonable tinme, and

for reasons (1), (2), and (3) not nore than one year

after the judgnent, order, or proceeding was entered

or taken.

In this case, the petitioner's appeal was dism ssed
because she failed to respond to a request for a show ng of
good cause for failure to attend a schedul ed hearing. The
facts show that the petitioner did, in fact, contact the Board
and the Departnent on the day of the hearing through a
nei ghbor to report her illness. The facts further show that
she failed to receive a notice asking her to offer good cause
within ten days or face dismissal. Wthout that notice, she
coul d not have known that she had such an opportunity.
Furthernore, the petitioner took action al nost inmediately
after receiving the Board's order to ask that it be vacat ed.

Because the petitioner had good cause to have her hearing
reset and through no fault of her own was unable to assert
t hat good cause prior to the Board' s ruling, a m stake exists
which justifies vacating the order of dism ssal. Furthernore,
subsequent evi dence introduced by the petitioner show ng that
her husband is disabled coupled with her allegations of |ack

of assistance fromthe Departnent in obtaining information in
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a tinmely manner earlier in these proceedings, indicate that
the petitioner's appeal may have nerit, further justifying a

reopening of this matter.
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