STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,253
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnment of Social and
Rehabilitation Service's (SRS) decision to term nate his day
care subsi dy.

FI NDI NGS OF FACT

1. On February 1, 1992, the petitioner, who is the
single parent of a four year old child, was found eligible for
a day care subsidy by the Departnent of Social and
Rehabi litati on Services.

2. The petitioner customarily works in the construction
busi ness but has been unenpl oyed for al nost a year and expects
to be eligible for unenpl oynment conpensation through August of
1992. During the past year, he has | ooked for construction
work for approximately ten to fifteen hours per week and has
engaged in training as a bidder with his former enployer for
no conpensation, for about five hours each week. He is
hopeful that his forner enployer, for whom he had worked
al nost seven years, will recall himto work in the next nonth
or so.

3. During those hours when the petitioner works as a

bi dder-trainee for his former enployer, the enployer pays the
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cost of his child care. In addition, SRS agreed to pay for
thirty half days, at a rate of two days per week in order for
the petitioner to look for work. He was notified by the
Departnment that it was expected that the thirty half days
woul d be exhausted on April 23, 1992.

4. The petitioner did in fact receive thirty half
days of child care paynents. On April 13, 1992 the
petitioner was notified by SRS that his paynments woul d cease
as of April 23, 1992. The petitioner appeal ed that decision
and the Departnent was subsequently reversed on appeal both
for failure to produce evidence at the hearing and due to
the insufficiency of the notice which did not state a ground
for closure. See Fair Hearing No. 11,202. On May 8, 1992,

a new closure notice was sent to the petitioner proposing
that his benefits be cut as of May 15, 1992. That notice
stated that the action would be taken because he no | onger
neets the service need of seeking enpl oynent found at
Regul ati on No. 4031. The petitioner appeal ed that
determ nati on

5. On June 2, 1992, the Conmi ssioner provided the
petitioner with a letter indicating that he had reviewed the
Department's decision. A copy of that letter is appended
hereto as Exhibit One and incorporated herein by reference.

6. The petitioner does not dispute that he received
at least thirty half days of subsidized day care. He

appeal s because he believes he needs additional help. He
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has been able to find little work on his own because of the
weak econony and his enpl oyer has been unable to rehire him
for the sane reason. His child has been in day care at a
licensed facility for two years, first full-tinme and, since
January, on a part-tine basis. The petitioner fears that if
he takes the child out of the facility which maintains a
waiting list, and thereafter returns to work he will not be
able to return the child to the facility, a result which he
feels woul d be disruptive for his child.

7. The credible testinony of the Departnent's
representative was that she was unaware that any
consi deration had been given to the petitioner for an
extension of the regulatory maxi numtine coverage.

ORDER

The decision of the Departnent is reversed and renmanded
to the Commi ssioner for consideration of whether day care
benefits shoul d be extended beyond the coverage limt set
forth in the regul ations.

REASONS

The regul ati ons pronul gated by SRS governing child care

paynents provide the follow ng terns of coverage:

Days and Hours of Child Care Services

Aut hori zation of child care services for eligible
famlies shall be limted to the foll ow ng days and
hours of care for each service need:

5. Seeki ng Enpl oynent - Not to exceed thirty Half
Days or fifteen Full Days (unless extended by the
Comm ssi oner or hi s/ her designee).
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Child Care Services, Reg.
4035. 4
Revi sed 11/1/90

Reg 4033, entitled Service Need, also states that "A service

need for a primary caretaker seeking enploynent shall be
l[imted to thirty Half Days or fifteen Full Days. Service
need is limted to once in a twelve nonth period".

The petitioner has denonstrated a service needs of
seeki ng enpl oynent and has been found financially eligible.
The petitioner's termnation is based solely on the fact
that he has admttedly exhausted the maxi num nunber of hours
and days allowed in the regulation for his service need. As
such, the petitioner's day care subsidy woul d have to be
found to be properly termnated if the Conm ssioner had
declined to extend the maxi num However, there is no
evidence in this case that the Conm ssioner or anyone acting
in his behalf actually considered whether to extend the
maxi mum cover age.

The regul ation above clearly inplies that the
Comm ssioner (or his designee) has the discretion to extend
t he maxi num coverage. That discretion anticipates that the
Comm ssioner will consider the facts of the petitioner's
situation and make a decision either to extend or not to
extend that notice. Neither the term nation or review
notice in this matter indicates in any way that an extension
was considered. The Departnment's witness in fact testified
that she was unaware that any consideration had been given

to this case for granting an extension of the coverage.
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As the regul ati on contenpl ates consideration for an
extension for the nunber of days of child care for persons
seeki ng work, the Departnment has a duty to consider the
extension question and to exercise its discretion to grant
or not to grant the extension before a term nation takes
pl ace. Therefore, the matter should be renmanded to the
Conmi ssioner for further consideration and the exercise of
his discretion.
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