STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,238
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al Wl fare denying her application for Medicaid. The
issue is whether the petitioner is disabled within the neaning
of the regul ations.

FI NDI NGS OF FACT

1. The petitioner is a fifty-twd-year-old woman with a
hi gh school education who has conpl eted several courses
towards an associate's degree in human services. For nmany
years she ran a day care center in her home and for
approximately five years, worked as a data processor in the
i nsurance industry. Mst recently she has worked as a
supervisor of a nentally disabled adult in a job placenent for
a community nental health agency.

2. In March of 1990, when the petitioner was working
full-time as a supervisor in a home for adults with nenta
disabilities, she was diagnosed as havi ng cervical squanous
cell cancer. She could not be treated surgically, but instead
underwent a series of irradiation treatnments which were
successful. She was expected to return to work in about two
nmont hs but experienced conplications fromthe surgery

including a small bowel obstruction and various infections
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which resulted in her actually being unable to work for about
seven nonths. During this tinme, she received private
disability benefits and was finally cleared for work in
Decenber of 1990.

3. \Wien the petitioner returned to work, her enpl oyer
could not offer her her forner job, but instead offered her a
part-tinme job training a disabled individual in a work
pl acement. That job paid $7.00 per hour for twenty-seven and
a half hours per week of work. The petitioner was required to
hel p the individual sort and place pints of ice creamon trays
whi ch involved sone light [ifting. The petitioner was told
that she woul d be considered for the next full-time position
simlar to her old job (supervising at a group honme) which
became avai |l abl e.

4. In the Spring of 1991, the petitioner experienced
several episodes of recurrent pelvic pain and from May through
June the petitioner underwent several diagnostic tests which
reveal ed no problem She was treated with antibiotics and
pain relievers which solved the i nmedi ate problem and the
petitioner, after a short period of sick |leave, returned to
wor K.

5. In June of 1991, the petitioner's hours were
increased to 30 per week. However, she felt that she still
was not making sufficient inconme, and applied for suppl enmental
unenpl oynment conpensation benefits which she began to receive

in June and continued to receive until Decenber of 1991. I n



Fair Hearing No. 11, 238 Page 3

July of 1991, she applied for Medicaid benefits because she no
| onger received health insurance as a part-tinme worker. Those
benefits were deni ed because she was wor ki ng.

6. The petitioner continued to work for several nore
nmont hs, but her hours were cut back due to a lack of work. By
Sept enber of 1991, the petitioner averaged about 20 hours per
week and earned $588.00 in that nmonth in addition to
unenpl oynent conpensation. |In Cctober of 1991 and Novenber of
1991, she again averaged about 20 hours per week and earned
$595. 00 and $626. 50, respectively.

7. The nedical records do not show that the petitioner
sought any nedi cal treatnment from August through Novenber of
1991 al t hough she was sel f-nedicating with enenas and st ool
softeners. The petitioner's own credi ble testinony was that
she continued to experience intermttent pelvic pain
t hroughout this period and felt very tired and a need to rest
after work even on days when little was required of her.
(Sonetines, when no pints were com ng through, she and the
person she supervised would just sit for long periods of tine
and do nothing.) However, in spite of her physical
di sconforts, the petitioner did not mss any work or ask for
any accomodations, and, in fact, continued to request nore
hours from her enployer. After failing to get anywhere with
her requests, the petitioner wote a letter of resignation on
Novenber 20, 1991, saying, "due to the fact | have not been

put in full time work as prom sed, it is necessary for nme to
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| ook el sewhere for full-time enploynment”. Her resignation was
effective Decenber 5, 1991.

8. On Decenber 17, 1991, just a couple of weeks after
she quit her job, the petitioner was hospitalized with severe
and constant pain in her left |lower quadrant. For the next
six nonths, the petitioner went in and out of the hospital and
had nunerous tests all of which were inconclusive as to the
source of her pain. At one point, her treating physician
suggested that her pain was psychol ogi cal and that she should
seek psychiatric help. Her physician refused to give her any
nore pain-killers.

9. In January of 1992, the petitioner applied for
Medi cai d, but was turned down in March due to her prior work
history. The petitioner briefly |ooked for work, but because
of her constant and severe pain decided she could not endure a
wor kday. She sold her honme in order to have noney to live on
and noved in with a daughter who lives in a small trailer with
her children. Thereafter, the petitioner survived through the
assi stance of the GA program and Food Stanps.

10. After getting no relief fromher synptons, the
petitioner sought a second opinion froma specialist at a
teaching hospital. That physician discovered that the
petitioner had a serious bowel obstruction, a rectosignmoid
stricture, which was surgically cleared through a col ostony
operation on July 16, 1992. It is quite likely that bowel

obstruction was started by the original 1990 cancer radiation
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treatments. On Septenber 11, 1992, her new treating physician
(who perforned the surgery) offered the foll ow ng opinion:

The overall time that [petitioner] has been disabl ed
related to her rectosignoid stricture can be dated to Decenber
17, 1991, and continued until eight weeks foll ow ng her nost
recent surgery. Subsequent to that healing process, she would
be expected to return to work. Since the bowel that was
involved in this stricture was injured by radi ati on therapy,
in ny opinion, reanastonosis is not a possibility. She would
require surgery to bring unradi ated bowel down to the anus
region, a procedure which would require specialized surgical
t echni ques such as those offered at the Lahey dinic.

Her pain was nost |likely secondary to the devel opi ng

stricture which would have been difficult to diagnose in

Decenber using the bariumenema that was obtained. It

appears that that type of disconfort has di sappeared

since the surgery.

As this opinion is credible and uncontroverted by any
nmedi cal or other substantial evidence, it is found that the
petitioner was unable to perform any substantial or gainful
activity from Decenber 17, 1991 through Septenber 11, 1992.

11. In COctober of 1992, in the third nonth follow ng her
surgery, the petitioner began a two week nurses' aid training
program whi ch required both on the job clinical training and a
witten exam On Cctober 23, 1992, the petitioner began
wor ki ng as a nurses' aide and since that time has averaged
about 25 hours per week at a current rate of $6.00 per hour,
or $645.00 per nonth. She does not have her former bowel pain
but now experiences a dull pain related to her col ostony
appliances. She has sone difficulty lifting patients in her
j ob, but says that the doctor knows she is doing this kind of

wor k and did not discourage her. She would prefer doing the
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lighter work she did as a group hone supervisor, but expects
to be doing this job full tinme soon when she will begin
getting health care benefits.
ORDER
The Departnent's decision is affirned.
REASONS

In order to be eligible for Medicaid, a petitioner mnust
show that she is disabled as that termis defined in the
regul ati ons:

Disability is the inability to engage in any substanti al

gai nful activity by reason of any nedically determ nabl e

physi cal or nmental inpairnment, or conbination of

i mpai rments, which can be expected to result in death or

has | asted or can be expected to last for a continuous

period of not fewer than twelve (12) nonths. To neet

this definition, the applicant nust have a severe

i mpai rrent, which nakes hinf her unable to do his/her

previ ous work or any other substantial gainful activity

whi ch exists in the national economy. To determ ne

whether the client is able to do any other work, the

client's residual functional capacity, age, education,
and work experience is considered.

M> 211.2
In this case, the petitioner has unquestionably shown
that she was unable to engage in substantial and gainfu
activity for about nine continuous nonths, from Decenber 17,
1991 to Septenber 11, 1992. However, both shortly before the
Decenber onset date and shortly after the Septenber
term nation date, the petitioner was working. Under the

Social Security regulations, a person who is able to engage in

"substantial gainful activity" is not disabled. 20 CF.R >
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416.971. "Substantial gainful activity" is described as
foll ows:

Substantial gainful activity is work activity that is
bot h substantial and gai nful:

a) Substantial work activity. Substantial work
activity is work activity that involves doing significant
physi cal or nmental activities. Your work nay be substanti al
even if it is done on a part-time basis or if you do |ess, get
paid | ess, or have |less responsibility than when you worked
bef or e.
(b) Gainful work activity. Gainful work activity is
work activity that you do for pay or profit. Wrk
activity is gainful if it is the kind of work

usual |y done for pay or profit, whether or not a
profit is realized.

20 CF.R > 416.972
The regul ati ons adopt several guidelines for determ ning
whet her work neets the above definition, including the anmount
of nonthly earnings. Under the guidelines, work perfornmed

after 1989 which had average earnings of $500.00 per nonth is
consi dered substantial and gainful. 20 CF. R > 416.974

(b)(2)(vii). Based on these regulations, the petitioner's
earnings for the three nonths prior to Decenber of 1991, and
all the nonths since Cctober of 1992, denonstrate substanti al
and gai nful enploynment. In any nonth in which the petitioner
was substantially and gainfully enpl oyed, she cannot be found
to be disabl ed.

However, as the regul ations thensel ves state, these

gui delines can be rebutted if a showng is nade that the
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anounts were not actually "earned”, that is, they were the
result of a special or sheltered work environnment or sone

significant acconmodati ons were nmade which m ght not generally
be available to a worker. See generally 20 CF. R > 416.974.

Caselaw in this area has also permtted rebuttal where the
wor k was perforned agai nst nedi cal advice only through
extraordi nary human effort which resulted in considerable
pai n, exhaustion or exacerbation of the condition. See e.g.

Leftwich v. Gardner, 377 F2d 287 (4th Gr, 1967), Harris v.

R chardson, 450 F2d 1099 (4th Cr, 1971).

Al though the petitioner in this case was worki ng during
the fall nmonths of 1991 with an undi scovered bowel obstruction
and was experiencing intermttent pain and regular fatigue,
there is no evidence that the synptons at that point were so
severe as to have precluded her enploynment. O particular
note is the fact that the petitioner wanted and was | ooking
for a full-time job during all of this tinme and was hol di ng
hersel f out as capabl e of enploynent for purposes of
col l ecti ng unenpl oynent conpensation. |f the petitioner had
i ndeed been disabled by pain at this point, the evidence shows
t hat she had other options (al beit not good ones) to working
such as selling her home or living wth a relative, which she
coul d have, and subsequently did, pursue in order to
financially survive. |In addition, there is no evidence that

the petitioner took off any tinme fromwork or was treated for
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any pain flare up all through the fall. Therefore, it cannot
be concl uded that the petitioner's work occurred under
extraordi nary conditions, against nedical advice, or with
unusual accommodations during the Fall of 1991. As such, the
petitioner's work during Septenber, October and Novenber of
1991 was substantial and gainful.

The sane anal ysis holds true for the work perforned
begi nning in October of 1992. The petitioner continues to
earn at | east $500.00 per nonth and, although she continues to
experience sone pain (of a different origin), there is no
evi dence that she works with special accomodati ons, agai nst
her doctor's advice, or through superhuman efforts.
Therefore, it must be simlarly concluded that her post-
col ostonmy work efforts have al so been substantial and gai nful.

The petitioner argues in the alternative that even if the
work she perforned in the Fall of 1991 and since Cctober of
1992 was substantial and gainful, it should not be evidence of
her lack of disability because this work represented periods
of "work attenpts” or "trial work" which are excluded fromthe
definition of "substantial and gainful" activity (s.g.a.).
The "trial work" period is established by a regulation which
all ows a person who has al ready been determ ned to be disabl ed

under the regulations to engage in "s.g.a.” for a period of up

to nine nonths without penalty in order to test that person's

ability to work. See 20 CF. R > 416.992. That regul ation
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ordinarily applies only when there is an uncertain expectation
about a person's ability to return to full-tine work. If a

return to full-time work is expected and that occurs, the
"trial work" provisions do not apply. 20 CF.R > 416.991. A
trial work period cannot be comrenced before the nonth in

whi ch an application is filed. 20 CF. R > 416.992(d).

The petitioner's situation does not fit the "trial work"
exception for several reasons. First of all, it is not at al
clear in the regulations, and the petitioner has cited no case
authority to support this proposition, that the petitioner can
establish her initial period of eligibility through the use of
the "trial work" period. Though the regul ations do not
specifically state, they certainly inply that "trial work" is
only applicable to persons who have an established disability
and that the "trial work"” itself may not be used to establish
the requisite period of twelve continuous nonths.

But even if this were not so, there are other problens
with using this exception here. Since her trial work period
can only go back to January, 1992, her date of application,
the only work period which could be considered "trial work" is
her current enpl oynent as a nurse's aide which began in
Cct ober of 1992. The petitioner's doctor clearly stated that
she was able to return to work on Septenber 11, 1992. He did
not limt that work to less than full-tine. The petitioner,

in fact, did return to work less than a nonth later. Although
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her work is only part-time at present it appears that
situation is because of her enployer's |lack of work rather
than her inability to work. Again, the petitioner is |ooking
for and hopes to work full-time for her enployer. Wile she
continues to experience sonme pain fromher colostony, there is
no evidence that it is of disabling severity. The petitioner
was not expected to be disabl ed past Septenber 11, 1992 and
there is absolutely no evidence that her physician's opinion
is not correct. Therefore, there is no need to "test" the
petitioner's ability to return to work and the "trial work”
period exception is thus inapplicable.

The second exception raised by the petitioner is the
"unsuccessful work attenpt” (UWA) exception which is slightly
different from"trial work” in that it disregards relatively
brief work attenpts that do not denonstrate sustained s.g.a.
The regul ations state that Social Security "will generally
consider work that you are forced to stop after a short tine
because of your inpairnent as an unsuccessful work attenpt and
your earnings fromthat work will not show that you are able
to do substantial gainful activity". 20 CF.R >
416.974(a)(1). Social Security Ruling S.S.R 84-25 sets out
various criteria adopted by the agency to determ ne when work
performed between zero to six nonths can be considered an
"unsuccessful work attenpt”. Under the agency ruling,

"s.g.a.-level work lasting nore than six nonths cannot be a
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UWA regardl ess of why it ended or was reduced to the non-
s.g.a. level.” Although the petitioner relies on this ruling
in her argunment, neither of her work periods either before
Decenber of 1991 nor after Septenber of 1992 | asted | ess than
six months. Her work period before Decenber of 1991 | asted
al nost one year (Decenber of 1990 through Novenber of 1991)
without a thirty day break (a period set up in the ruling to
demarcat e the beginning and end of a work attenpt).

Simlarly, her "work attenpt” since Septenber of 1992, has, as
of this witing, already |asted six nonths with no indication
that it is about to end. Neither work period, then, can be
di scounted as a brief or unsuccessful work attenpt.

There is no question in this case that the petitioner's
problens all relate back to the original cancer therapy in the
Spring on 1990. While the patient's conplications were
undoubtedly grow ng, sonetines silently, sonetines not so
silently, her synptons were sinply not disabling for a
continuous period of twelve nonths. While her work activity
was broken for significant periods twice--first for seven
nmonths following the initial surgery, and second for nine
mont hs starting in Decenber of 1991--between those breaks was
a significant period of work activity lasting w thout serious
interruption for over one year. Nothing in this
recommendation is neant to discredit the difficulty the
petitioner experienced during these years nor to ignore the

consi der abl e nmedi cal expenses she nust have accrued when she
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| ost her nedical insurance (ironically, as a direct result of
her illness). Her facts sinply don't fit into the Medicaid
definitions which include only a very specific group of
persons and excl ude nmany people who, like the petitioner,

i ndi sputably are or have been sick and in need of nedical
cover age.

#H#H



