STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,236
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare that she is liable to repay an overpaynent of
$1,166.00 in ANFC benefits. The issues are whether a past-due
child support paynment received by the petitioner while she was
an applicant for ANFC should be considered "l unp-sum i ncone"
under the pertinent regulations; and, if so, whether, after
the fact, all or part of the |lunp-sumcan be "offset"” because

it was "unavail able" to the petitioner "for reasons beyond her
control ".

FI NDI NGS OF FACT

The facts necessary to frane the above issues are not in
di spute. The petitioner applied for ANFC on March 30, 1992.
The Departnent granted her application on April 9, 1992,
effective back to April 1, 1992.

On April 6, 1992, the petitioner received a check for
$1,595. 00 from her ex-husband that constituted child support
paynents nmany nonths in arrears. The petitioner did not
report the receipt of this noney to the Departnment. She was
not yet receiving ANFC, and she all eges that she spent the

noney i nmedi ately on past-due obligations of her own. Wen
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t he Departnent discovered that this paynent had been nmade, it
determ ned that it should have been considered a "l unp-sunm in
the nonth it was received and that the petitioner should have
been disqualified from ANFC for two nonths in accordance with
t he regul ati ons concerning the treatnment of |unp-sumincone
(see infra). According to the Departnment, this resulted in an
"overpaynment" of $1,166.00 in ANFC benefits to the petitioner
for the period April 1 through May 31, 1992.

The petitioner maintains that because the paynment she
received was for child support that was in arrears, which
she needed to pay past-due obligations of her own, it should
not be considered "income" for the nmonth (April, 1992) in
which it was actually received. The Departnment’'s position
is that not only should this paynent be considered | unp-sum
i ncome, but al so, that because it was not reported in a
tinmely manner, the petitioner should not be entitled to

claim ex post facto, that any of it was subject to the

"of fset" provisions of the |unp-sumregulations, infra.
ORDER
The Departnent's decision is nodified. The paynment in
guestion shall be treated as | unp-suminconme for April,
1992. However, the matter is remanded to the Departnent to
consi der whether all or part of the paynment shoul d have been
consi dered "unavail able” to the petitioner for reasons

"beyond her control”
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REASONS

The Departnent's "l unp-sunmt regulation, WA M > 2250.1
is reproduced as an appendix to this recomendati on. Under
this regulation, the receipt of child support arrearages is
not excepted from consideration as a "l unp-sum paynent".
The fact that it was an "arrearage" allegedly used by the
petitioner to pay past due obligations is clearly rel evant
to the question of whether all or part of the paynent was
"unavail able to the famly for circunstances beyond its
control". However, it is not sufficient under the
regul ation to establish that the paynent was not "lunp sum
income"” to the petitioner in the nmonth it was received.
Many comon types of | unp-sum paynents (e.g., retroactive
Social Security benefits, personal injury settlenents, etc.)
are made after the fact and are, in effect, "arrearages".

Before they are paid, however, they cannot be consi dered
"existing assets" under > 2250.1 because until they are paid
they are not "available to neet (the) need" of the
household. See WA M > 2260.

On the other hand, however, the Departnent has no basis
under the above regulation to refuse to consider whether al
or part of the paynment was "unavailable to the petitioner's
famly circunstances for circunstances beyond its control"”

Whet her or not there is culpability on the petitioner's
part in failing to report the receipt of the paynent in a

1

timely manner, = the above regulation clearly allows the
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petitioner to "offset” fromthe determ nation of her ANFC
di squalification any of the paynment that was in fact
"unavail abl e" to her.

Therefore, the matter is remanded to the Departnent to
consider the petitioner's claimthat it was necessary for
her to spend all or part of the payment in question on past-
due or pre-existing necessities. |If the petitioner is not

satisfied with the Departnent’'s ultinate decision, she has

the right of further appeal to the board.2
FOOTNOTES

1Under t he ANFC rul es regardi ng recoupnent of
overpaynments, it is irrelevant who was at fault in causing

t he overpaynment. WA M > 2234.2.

2The Depart ment shoul d nmake avail able to petitioner's
counsel its policies and prior board decisions interpreting

paragraph (2) of the "offset” provisions under WA M >
2250. 1.
###



