STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,177
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
issue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner clains a closed period of disability
for a period of time from Decenber 13, 1991 through Novenber
of 1992 when he was twenty-eight years old. He is a high
school graduate who has worked primarily as a cabi net maker,
| aborer, and nost recently as a roofing and siding carpenter.

2. I n August of 1991, the petitioner first devel oped
flu-1ike synptons (fever, nausea and fatigue) while he was
wor ki ng as a carpenter. Those synptons never entirely left
himfor the next few nonths, although he did not seek nedi cal
care until |l ate Novenmber of 1991. Based upon bl ood tests,
whi ch were sonewhat conflicting, the record shows that his
physi ci an di agnosed hi m as having atypical |ynphocytosis, a
viral infection, and that she advised him
not to work and to rest until it resolved. The petitioner
st opped wor ki ng on Decenber 19, 1991.

3. At that same tine, the physician referred the
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petitioner for a |ynph node biopsy to rule out a nore serious
illness. That biopsy was perfornmed Decenber 19, 1991, but the
petitioner was not notified, through an adm nistrative error,
that the results were normal until January 9, 1992. He was
assured at that tine that he did not have cancer.

4. I n January of 1992, the petitioner engaged a new
treati ng physician who saw hi m once per nonth and perforned
regul ar blood tests. By May of 1992, the |aboratory tests
showed that the petitioner's viral infection, which had never
been specifically naned in a diagnosis, had essentially
resolved. The nedi cal evidence does not suggest any further
physi cal problem after that date.

5. In spite of the medical records which show that the
petitioner was di agnosed by both treating physicians as
suffering froma viral infection, the petitioner believed that
he was suffering froma termnal illness. He was under the
i npression that his original physician had told himto "get
his life in order” and that his second physician had advi sed
hi mthat he should go back to work even though he m ght be
dying. He saw a psychol ogi st on one occasion in May of 1992
who reported (in May of 1993) that the petitioner was
"depressed and anxi ous believing he had | eukem a and was goi ng
to die . . . he was not sleeping, had | ost 57 pounds, was
i npotent, unable to concentrate, and was thoroughly
m serable.” He stated that the petitioner suffered at that

time fromnajor depression acconpani ed by anhedoni a, sl eep
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di sturbance, weight | oss, decreased energy, feelings of
wort hl essness, difficulty concentrating or thinking and
sui cidal thoughts. These synptons interfered with his ability
to function on a daily basis, noderately interfered with his
social interaction and caused himto be unable to work. He
concluded that the petitioner "was absolutely unable to
function in any work capacity when | first saw himin My of
1992 and probably for several nonths before that". As this
assessment is consistent with the testinony offered by the
petitioner, it is found to be accurate as to his initial
intake in May. Even so, the petitioner does not appear to
have been in treatnent for his depression and did not see the
psychol ogi st again until Novenber of 1992.

6. There are no nedical records from June through
Sept enber of 1992. The petitioner apparently did not seek
physi cal or psychol ogical care during this period of tinme and
did not explain his failure to do so. |In August, he did,
however, on the advice of his physician, make an appoi nt ment
with a specialist in internal medicine to get another opinion
on his condition. He saw that physician on Cctober 26, 1992,
who noted in his case record that the petitioner had only a
few small swollen | ynph nodes and that he reported feeling
quite well although he was anxi ous about his abnormal test
results. 1In a case note dated Cctober 27, 1992, the
speci al i st st at ed:

This [the original abnormal bl ood test] is al nbst
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certainly the result of sonme viral infection. Despite a
negati ve nonospot, infectious nononucl eosis is the nost
i kely diagnosis, although any other viral infection

could produce a simlar pattern...| discussed with the
patient at length the overwhelmng likelihood that this
is aself limted illness which has resol ved. .

7. At his hearing on Novenber 12, 1992, the petitioner
stated that he realized that he did not have a term na
illness and felt that he had turned a corner a couple of weeks

earlier when he finally becanme convinced that he was not

seriously ill. He felt, however, that he had been unable to
wor k for many nont hs both because of his illness and
depression over his belief that it was fatal. During the

mont h of Novenber 1992, the petitioner went back into
counseling to resolve these issues. Hi s psychol ogist (the
same one he saw in May) stated in his May 1993 report that:

Later (Novenber, 1992) after he |l earned that he did not
have | eukem a and was going to be okay after all he
becanme angry at the "systent that had turned his life
upsi de down. The energy fromthis anger was instrunenta
in his comng out of his depression and his deciding to

put his life back together and | ook for work... By the
end of Novenber 1992, | believe normal functioning had

pretty nmuch returned and he was actively |ooking for a

] ob.

8. Fol l owi ng the hearing, the petitioner obtained an

attorney who was | ater replaced by anot her attorney which
caused a del ay of some seventeen nonths before all the

addi tional evidence was submitted. |In addition to the
psychol ogi st's report nmentioned above, the petitioner also
submtted a formin March of 1994 (dated February 1993) from

t he physician who treated himfrom January through April of
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1992, docunenting the dates of treatnment and opining that the
petitioner "gradually inproved" after April of 1992 and addi ng
that, "[h]e certainly suffered a syndrone of disease with

i mpai rments of strength, bodily function, and nental status
that prevented himfrom doing any kind of work from August
1991 to at | east August 1992 and perhaps |onger”. He based
much of his opinion on his belief that the petitioner "was

i npact ed adversely, frightened and depressed from a nedi cal

di agnosi s that turned out to be nore severe than was

war r ant ed"” .

9. The |l atter assessnent by the treating physician as
to the dates of his disability cannot be accepted as
controlling in this instance because it is not based on
periods of time of which he had know edge and is contradicted
by substantial evidence in the record including, nost
inmportantly, the sworn testinony of the petitioner hinself.

10. Based on the above evidence, the follow ng specific
findings of fact are nade:

a. The petitioner was first unable to work due to his
viral infection on Decenber 19, 1991.

b. The petitioner, due to both the viral infection and
depression, was unable to work at |east through May of 1992.

C. There is no evidence as to whether the petitioner
had a condition severe enough to prevent his working from June
t hrough Novenber of 1992. The nedi cal evidence shows his
physi cal inpairment ended by May of 1992. There is no
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evi dence that his nmental inpairments remai ned severe through
the next few nonths, as the petitioner ceased seeking
treatment for those problens. H's own testinony about his
functioni ng was vague.

d. Even if it could be assuned that the petitioner
continued to suffer from nmajor depression after May of 1992,
the petitioner's testinony was that his outl ook changed after
he spoke with the specialist in late October. The
psychol ogi st's statenent that the petitioner returned to
normal functioning by the end of Novenber does not support a
finding that the petitioner's condition was disabling from
either May to | ate Novenber of fromlate Cctober to late
Novenber of 1992. The petitioner's testinony at the hearing
on Novenber 12, 1992, indicated in fact that, at the very
| east, he had felt up to returning to work for the |ast two
weeks (from COctober 27, 1992 onward).

e. Even if the petitioner had shown that he was unable
to engage in work activities until the end of Novenber, he
still fell short of showi ng that he had been unable to work
for twelve consecutive nonths.

f. The petitioner has not shown under any interpretation
of the evidence that he was unable to work for a continuous
period of at l|east 12 nonths due to a severe nedi cal
i mpai r ment .

ORDER

The Departnent's decision is affirned.
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REASONS

Medi cai d Manual Section M211.2 defines disability as

foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to | ast
for a continuous period of not fewer than twelve (12)
months. To neet this definition, the applicant nmust have
a severe inpairnment, which nakes him her unable to do
hi s/ her previous work or any other substantial gainful
activity which exists in the national econony. To
determ ne whether the client is able to do any ot her
work, the client's residual functional capacity, age,
education, and work experience is considered.

The petitioner in this matter had a severe, but
tenporary, physical condition which prevented himfrom working
for sonme four or five nonths beginning in md-Decenber. His
m sunder st andi ng about the seriousness of his nedical
condition caused himin addition to beconme depressed and, at
| east through the nonth of May, 1992 he was unable to work due
to that problem After that the nmedical record is silent
until COctober 26 when a physician finally assured himthat he
was not termnally ill. Even if it is assumed that he was
di sabl ed by depression throughout the interim (although he
sought no treatnent), the petitioner cannot be found to have
been di sabl ed continuously for twelve consecutive nonths.
Wthout the twelve nonths, the petitioner cannot neet the
definition for eligibility.

The petitioner argues that his treating physician's

assessnment that he was di sabled from August of 1991 through
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August of 1992 "and perhaps | onger” should control to find
that he has a year's duration. However, the evidence
presented by the petitioner hinmself was that he was working
maki ng $8. 00 per hour until Decenber 19, 1991, contradicts his
physi cian's assertion that he could not work since August
1991. The petitioner also argues that he should not have been
found able to work for the nonth of Decenber since he earned
| ess than $500.00 and that his work was, therefore, not
substantial or gainful. That rule the petitioner relies on
(20 CF. R > 416.974) is one which is only a guide to
determ ni ng whether a person is engaging in substantial and
gai nful activity and does not bind the fact-finder to any
particul ar operative beginning date for the year |ong duration
requi renment when the evidence suggests sonething different.

Al though the petitioner's situation is synpathetic, the
Medi cai d statues are not designed to cover persons with
tenporary disabilities. Under the regulation cited above, a
tenporary disability must be any anmount | ess than a ful
twel ve nonths. Even if the petitioner had been persuasive
about his clained final date of his disability (Novenber 30,
1992), he still falls short of the twelve nonth period. As
such, the petitioner's claimnust be denied.
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