STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,104
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Soci al and Rehabilitation Services (SRS) to revoke his
foster care license.

FI NDI NGS OF FACT

1. The petitioner has been |icensed by the Departnent
of Social and Rehabilitation Services to operate a foster
care home since Septenber of 1991. For several nonths prior
to his licensing, including July of 1991, he was
provisionally |licensed by the Departnent to care for foster
chil dren.

2. I n Decenber of 1991, SRS had occasion to speak
with the town police departnment during an investigation
regarding a foster child in the petitioner's care on a
matter totally unrelated to the petitioner. During that
i nvestigation, the police chief remarked to the SRS
i nvestigator that the petitioner had been involved with the
police during the previous sunmer and nade its records on
hi m avai | able to SRS.

3. The police records received by SRS concerned two
i ncidents which occurred at a supermarket on July 26 and
27,1991. The police records contained an affidavit froma

store clerk which stated in essence that while checking out
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at the store on the evening of July 26, the petitioner,
dissatisfied with the way the clerk had bagged his
groceries, seized her by the left armand pulled her over
the cart to show her a |oaf of crushed bread. At that
point, the clerk told himthe petitioner was out of bounds
and he apol ogi zed several tinmes. The police were not called
at that point. However, when the petitioner returned to the
super mar ket the next day, the manager of the store, who had
| earned of the previous night's incident fromthe affected
cl erk and anot her clerk who had been worki ng nearby, asked
himto | eave the prem ses. The police records show that the
petitioner refused to do so and that the police were called
in to handle the matter. According to the reports, the
petitioner was | oud and confrontational with the deputy who
cane to the store and demanded a witten trespass order
before he would | eave. After a witten denmand and order
were filled out and handed to him the petitioner refused to
sign his acceptance of the order until he received a copy,
wher eupon he voluntarily left the store and went to the
police station where he was provided with one. The reports
al so showed that sonme nmenbers of the petitioner's famly
canme to the store later that same day allegedly to harass
the store clerk. The petitioner was thereafter notified by
the police that both he and his famly were to stay away
fromthe supermarket.

4. SRS s investigator, in addition to reading the

police reports, also spoke with the police chief and the
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deputy chief. The chief informed SRS that he had been
called with regard to the petitioner's confrontational
behavi or on at | east one other occasion by another party but
that no action had been taken. He expressed a belief to SRS
that the petitioner was confrontational and could be

danger ous when angry. The deputy confirmed to the
Departnment the information contained in the records
regarding his presentation of the no-trespassing notice.

5. Based upon this information, officials in the SRS
foster care licensing division concluded that the petitioner
had probably "manhandl ed" one of the clerks in the store and
that he had been "physically renoved® fromthe G and Union
Store by the police. It was concluded by SRS that such
action violated Section 201 of the licensing regul ations and
t hat such violation should result in a revocation of the
petitioner's license. The Departnent stated that the
revocati on was appropriate because the petitioner had shown
a lack of judgnent in the way he handl ed the situation, and
was not a good role nodel for children. The Departnent
expressed a concern that nost of its foster children cone
from vi ol ent backgrounds and need to be in hones where
parents control their enotions and handle conflicts in a
non-vi ol ent manner.

6. On February 12, 1992, the petitioner was notified
of the licensing division's recomrendation and told of his
right to "invoke the Departnent's discretion concerning

whet her revocation is the proper course of action"” through a
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nmeeting with the Comm ssioner's representative, and of his
right to appeal.

7. At hearing, the Departnent's wi tness presented the
police records, including the affidavits contained therein
as well as the statements of the two police officers as a
basis for its decision. The Departnment al so presented the
testimony of the deputy chief who had been called upon to
eject the petitioner fromthe supermarket. He reaffirned
the statenments in the police report and added that the
petitioner exhibited a | oud, shouting nmanner when he asked
himto | eave the store. He enphasized, however, that the
petitioner |eft the supermarket voluntarily after being
presented with a notice of trespassing and was cal m when he
canme to the police station for the copy. He also stated
that he had had no subsequent official contacts with the
petitioner and that his few informal contacts thereafter had
been pleasant. The deputy's testinmony is found to be
credi bl e.

8. The petitioner subpoenaed the store manager as his
wi tness. The manager reiterated his sworn statenent to the
police regarding the events on July 27 when he asked the
police to eject the petitioner fromthe store. |In addition,
he stated that he had personally had at | east two unpl easant
confrontations with the petitioner in which he conplained in
a nmenacing, intimdating, and | oud rmanner about prices, the
qual ity of goods, and the manner in which his groceries had

been bagged. The nanager stated that he had received ot her
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conplaints from ot her enpl oyees about the petitioner's
rudeness in the store over the last few years. He added
that he had not taken any action to bar himfromthe store
bef ore because it was the store's policy, for business
reasons, to tolerate a certain |level of anti-socia

behavi or, but he felt the petitioner had finally crossed the
I ine when he physically threatened an enpl oyee. He stated
that he rarely takes such actions (estimating that he had

ej ected custonmers only two to three tines in his sixteen
years as store nanager) and said that he felt it necessary
in this case to protect the safety of the bagging clerk and
his other enployees. He also stated that the bagging clerk
involved in the confrontation on July 26 was not one who had
a history of difficulty in dealing with custoners and that
he believed her story and took action based on it not only
because of his personal know edge of his enpl oyee and the
petitioner, but also because the story was corroborated by
anot her enpl oyee who wi tnessed the event. The nanager's
testinmony is found to be entirely credible.

9. The Departnent did not ask the affected enpl oyee
nor the other enpl oyee-witness to appear at the hearing
because it believed its | egal burden could be nmet by show ng
that the Departnent had a reasonable ground to believe that
the facts it had were true (based on all of the above) and
does not have an obligation to prove the absolute truth of
each fact. SRS also represented that the w tnesses invol ved

felt intimdated by the petitioner and were reluctant to
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confront him

10. The petitioner's testinony was that he was indeed
present at the supernmarket check out counter with his
children on the evening of July 26, and that he had politely
requested that the bagging clerk not crush his bread or
cookies. She, according to him replied that it would be
"no problent but neverthel ess succeeded in crushing his
bread because she carel essly bagged his groceries. He
stated that he tried to bring this to her attention by
repeatedly tugging on the | eft sleeve of her shirt but that
she was involved in a conversation with the cashier and
ignored him It is the petitioner's contention that when it
canme to the bagger's attention that he was tuggi ng on her
sl eeve, she began to screamat himout of all proportion to
the event humliating him and upsetting his children. He
apol ogi zed several tines to calmher. He stated that she
repeated her tirade when he politely pointed out a second
| oaf of bread she had crushed. The petitioner denies that
he touched the bagging clerk's armor pulled her over the
wagon. Wiile he basically agrees with what occurred in the
supermar ket the next day with regard to his ejectnent, he
denies raising his voice at any tine, and denies that he was
physically renmoved fromthe store.

11. Based on the above, it is found that it is
reasonabl e for the Departnent to believe that the petitioner
grabbed a store bagging clerk's armand pulled her over a

wagon in his frustration over the way his groceries had been
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bagged. It is also reasonable for the Departnent to believe
that the petitioner refused to | eave the grocery store when
requested to do so the next day and engaged in a |oud public
confrontation with the police over the request to | eave.
However, the facts do not support a belief that the
petitioner was forcibly renmoved fromthe supermarket. Al

of the evidence indicates that the petitioner ultimtely

| eft the store voluntarily when presented with a witten
order of trespass by the police officer.

12. It is not necessary for purposes of this hearing
to choose between the petitioner's sworn testinmony as to the
facts as he renenbers them and the sworn affidavit of the
clerk as she renenbers those incidents, nor between the
testinmony of the police officer and those of the petitioner
as to his behavior. |In the absence of any other evidence
whi ch tends to prove or disprove any of the facts testified
to, the Department woul d have acted reasonably in believing
either version of the facts presented to it. As each story
presents a consistent and believable version of the events,
and as the actual facts need not be conclusively proven, the
hearing officer declines to make a finding as to which
version of the facts is nost likely or to nake a finding
that any of these witnesses |acks credibility.

ORDER

The Departnent's decision is affirned.
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REASONS
The roles of the Departnent and the Human Services
Board in appeals of foster hone |licensing decisions was set
forth in detail in Fair Hearing No. 8688, decided by the
Board on July 14, 1988:

The Departnent of Social and Rehabilitation
Services is charged by statute to design prograns "to
provi de substitute care of children only when the
famly, with the use of avail able resources, is unable
to provide the necessary care and protection to assure
the right of any child to sound health and nor mal
physi cal, nmental, spiritual and noral devel opnent."” 33

V.S. A > 2591(5). This obligation inposed by statute
has been previously described by the Board as a "grave
and unenvi abl e responsibility" which, in effect, places
the Departnent in an in |oco parentis posture. Fair
Hearing Nos. 6505 and 8168. The Departnent has further
been gi ven consi derable discretion by statute to

promul gate regul ations and to adm nister |icenses
governing foster care facilities, including the power

to deny or revoke licenses. See 33 V.S. A >3 2594,
2595 and 2596.

The Departnent is specifically authorized "to prescribe

standards and conditions to be nmet" for |licensure. 33
V.S. A > 2596(b)(1). Wth regard to foster care |icensing,

t he departnent has promul gated regul ati ons which set m ni mum
st andards which nust be net by foster care |icensees. Anong
t hose standards is the foll ow ng:
Regul ation 201
As exenplified by past performance and general
reputation, which may be denonstrated by witten
references or collateral interviews, nenbers of the
foster household nust be responsible, enotionally
st abl e peopl e of good character who have shown they can
exerci se good judgenent and act as appropriate role
nodel s for children
The Departnent is, in addition, enpowered by the

| egislature to revoke a license for cause after a hearing.
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33 V.S.A 5> 2596. 1In this instance, the Departnent argues

that it has reason to believe that the petitioner behaved in
the supermarket in such a way as to violate its regul ations
as set forth above and that those violations constitute
"cause" for revocation of the |icense.

In a statutory schene which gives so nuch discretion to
the Departnent to determ ne how children in its custody wll
be cared for and by whom the Board has consistently held
that the petitioner nust show that the Departnent acted
arbitrarily, either in making its factual findings, or in
its determnation of the existence of cause in order to
justify reversal of the decision. See Fair Hearings No.
8688, 9688, and 9795.

The petitioner herein has failed to denonstrate that
the Departnent acted arbitrarily or unreasonably in choosing
to credit the allegations of physical assault and
di sproportionately aggressive, angry and confrontati onal
behavi or made by the bagging clerk, the store nmanager and
t he deputy sheriff. Although the petitioner denied these
al l egations he could not produce any evidence other than his
own testinony (which was no nore powerful than that of the
other witness) which would tend to show that the Departnent
acted unreasonably in believing in their truth.

The behavi or which the Departnent reasonably believed
was engaged in by the petitioner is clearly contrary to
behavi or expected of foster parents in Regulation 201. In

the exercise of its broad discretion in this area, the
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Department has determ ned that this particular violation
constitutes cause for revoking the foster license it granted
|ast fall for reasons set forth in the findings. As the
petitioner has not shown that the decision to revoke is
unreasonabl e on arbitrary, the Board, even it if would have
reached a different decision, is bound by the Departnent's

determ nation. Therefore, the decision should be affirned.

3 V.S.A > 3091(d) and Fair Hearing Rule No. 19.
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