STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,101
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the denial by the Departnent of
Soci al and Rehabilitation Services (S.R S.) of her application
for subsidized day care paynents. The issue is whether the
petitioner has a "service need" for such a subsidy as defined
by the pertinent regulations.

FI NDI NGS OF FACT

The facts are not in dispute. The petitioner first
applied for a day care subsidy in August, 1991. At the tine,
the petitioner's husband was enpl oyed and the petitioner was
enrolled in | aw school, but had not yet begun her first year
of classes. The petitioner's two older children are school
age. Her youngest, age three-and-a-half, is in day care. The
petitioner began |aw school that fall and continues to a
student there.

I n August, 1991, and conti nuing through January, 1992,

t he Departnent had run out of noney and had "frozen" all new
applications for day care subsidies. On February 5, 1992, the
Department informed the petitioner that the freeze had been
lifted, and that the petitioner should reapply if she was

still in need of a subsidy. The petitioner filed an
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application the next day--February 6, 1992.

By notice dated February 28, 1992, the Departnent
denied the petitioner's application because "graduate school
is not covered.” The petitioner then filed this appeal.

ORDER
The Departnent's decision is affirned.
REASONS
Section 4032 of the Departnment's regul ati ons provides:

A child care services subsidy can be authorized to any
famly if the primary caretaker(s), have a "service
need” and neet "incone eligibility standards."”

The issue in this case is whether the petitioner has a
"service need." This is defined by > 4033 of the

regul ations, in pertinent part, as follows:

A service need exists when child care is necessary to
support a goal of "self-support™ or "protection" or
"fam |y support.”

It shall be assuned that each primary caretaker
residing in the child' s home is able and available to
provide child care unless a service need is established
due to one of the follow ng conditions:

Enpl oynment (i ncl udes sel f-enpl oynent)

Tr ai ni ng

| ncapacity

Requires Protective Services Child Care
Determned Eligible by risk factors for Fam |y
Support Child Care

Seeki ng enpl oynent .

P2OooT

—h

The petitioner argues that as a student she qualifies

1

under "training." However, > 4031 of the regul ations
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defines "training" as follows:
Any activity which, in the opinion of the Comm ssioner
or her/his designee, is likely to | ead to enpl oynent
wi thin one year of conpletion of training or which is
required to maintain enploynent. Approved training
prograns incl ude:

1. Work training prograns sponsored by the Departnent
of Social Welfare;

Wor k experience or work study prograrns;

H gh School (public or private);

Col | ege;

Adul t Basic Education (ABE);

Job Training Partnership Act Program (JTPA);

Start-Up sel f-enploynment activities;

© N o 0 ~ 0 DN

O her training prograns approved by the
Comm ssi oner or her/his designee.

The Departnent maintains that graduate students,
i ncluding those in |aw school, are not included as being in
an "approved programt under the above regul ations.

33 V.S. A > 3511 (6) defines "Training” as "an activity

approved by the conm ssioner (of S.R S.) or the

conmi ssioner's designee, which is likely to lead to
enpl oynent or required to maintain enploynent."” The
Department maintains that as a rule coll ege graduates do not
need graduate school to obtain enploynent, that it is not
the intent of the programto naxi m ze everyone's enpl oynent
potenti al .

The petitioner has not denonstrated that the
Departnent's policy, as enbodied in its regulation, is

either contrary to legislative intent, arbitrary, or unequal
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inits application. As was denonstrated by the recent
"freeze" in all such spending, the day care subsidy program
is an extrenely limted resource. It cannot be concl uded

t hat excl uding graduate students fromthe scope of the
programis an unl awful, unauthorized, or unreasonabl e
exerci se of discretion by the Departnent in its disbursenent
of these limted funds. The Departnent's decision is,

t herefore, affirned.

FOOTNOTE

1In August, 1991, when the petitioner first applied,
she was found eligible to be put on a waiting list while
funds were "frozen." The Departnent explained that this was
because the petitioner had not yet started classes and could
have el ected to obtain or seek enploynent, either of which

woul d qualify as a "service need." See > 4033, supra.

##H#



