STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,095
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a twenty-one-year-old man who conpl et ed
twel ve grades of school in a special education placenent.
Si nce conpl eting school he has worked with limted success at
a nursing hone and in a supermarket in positions "devel oped”
for himthrough special education services and the Depart nment
of Vocational Rehabilitation (V.R) (see infra).

In addition to his limted intellectual abilities the
petitioner has a history of depression thought to be
associ ated with sexual abuse he suffered as a child. He was a
client of a county nmental health service from Cctober, 1988,
t hrough March, 1989. 1In a report dated January 14, 1992, his
psychol ogi st during that tinme described this period as
fol | ows:

In October 1988, school personnel contacted [agency]

about [petitioner]. They were concerned about possible

sui cidal ideation and depressed feelings due to a
not e



Fair Hearing No. 11,095 Page 2

he left for one of his teachers. He was seen on an
energency basis to address these concerns and renai ned
in treatnent until late March 1989.

During the course of treatnent, several issues were
addressed, including limted social skills, identity

i ssues, and lack of activity (fun, exercise). The
central issue around which these revolved was the
sexual victimzation by a famly nmenber when he was a
child. It is clear that, years after the incidents,

[ petitioner] was significantly traumatized by this
victim zation. He choose to termnate therapy in March
1989. There were several comunity care providers
involved with himand his famly. [Petitioner] felt
overwhel med by the nunber of people involved and sought
sonme control over this by ending treatnent here.

He recei ved Special Education services throughout his
school career, having a learning disability in the area
of | anguage. He also received sonme vocational services

t hrough school and the comunity.

There has been no contact since March 1989.

I n Decenber, 1990, the petitioner underwent
consultative intelligence testing and a clinical
psychol ogical interview. This yielded |I.Q scores in the
m d- seventies and the follow ng "concl usions and
recomrendati ons":

The above data indicate the (petitioner)'s overal

| evel of neasured intellectual functioning is in the

Borderline range. Achievenent testing also reveals

that (petitioner) is deficient in both visual and

auditory nodalities. 1In addition, the clinical
interview and Mental Status Exam nation suggest sone

mld to noderate synptons of depression in this young

man.

I n January, 1992, the petitioner returned to the sane
psychol ogi st for a consultative psychol ogi cal exam nati on.
This yielded a bl eaker picture of the petitioner's status
t han the Decenber, 1990, exam (supra), as evidenced by the
foll owi ng "concl usi ons and recomendati ons":

The above data indicate that [petitioner] is
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experiencing a depressive neurosis. He also
denonstrates synptons of an anxiety disorder. His
performance on the Mental Status Exam nation and
previ ous psychonetric testing give support to a

di agnosis of Borderline intellectual ability.

The followng DSM111-R diagnostic configuration is
suggested by the current data:
Axi s | 300. 40 Dyst hym a, Secondary Type,
Early Onset.
309. 89 Post - Traumatic Stress Di sorder
Axis |1 V40. 00 Borderline Intellectual
Funct i oni ng
Axis |11 Not Assessed.
Axis IV 3 Severity of Psychosoci al

Stress - Mbderat e.

Axis V d obal Assessment of
Functioni ng Scal e (GAF)
Current: 60.
Hi ghest: 65.

[Petitioner] has a relatively restricted range of daily
activities. He does have sonme hobbi es which he engages
in but these are activities that he does alone. This
young man i s quite social and appears to enjoy soci al
interaction but may have little opportunity to do so.
Hi s attention and concentration and nmenory functioning
are reported in the context of the Mental Status

Exam nation. Should any funds be awarded to this young
man, | feel it would be in best interest to have
soneone oversee managenent of them

It is strongly reconmended that the client be
encouraged to return to counseling to help himdeal
with his past history of sexual abuse. [Petitioner]

i ndicated that he was interested in being involved in
counseling and that he found previous counseling

hel pful .

The petitioner's work history is extrenmely limted. In

March, 1989, while still in high school, the petitioner was

placed in a job doing laundry in a nursing hone. For the

first several weeks on the job he was acconpani ed by a

counsel or who gave hi m conti nuous support and directions.
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After the counselor left, the petitioner was unable to keep
up and was eventually fired (in Novenber, 1989) for being
"too slow'.

Si nce Novenber, 1990, the petitioner has been a client
of Vocational Rehabilitation. Acconpanied be a V.R
trai ning specialist who "devel oped” the job for him the
petitioner worked at a | ocal newspaper on a three nonth
trial basis. The job consisted of |abeling papers for
mai | i ng. However, after the trial period, the petitioner
was unable to performthe job to the enployer's satisfaction
and was not hired.

Recently, V.R has devel oped another job for the
petitioner at a |ocal supermarket. The job has limted
duties, and the petitioner continues to rely heavily on his
V.R trainer for support, instruction, and getting to work
and getting his work done on tinmne.

The V.R trainer testified that the petitioner is
unable to "start” any job and learn it w thout assistance.
He needs "devel opnment” help for interview ng and training,
and ongoi ng "support™ for adjusting to bosses and co-
workers. V. R continues to provide help to the petitioner
in filling out applications for benefits and housing, and in
getting the petitioner to appointnments (e.g., doctors and
heari ngs) .

In a report dated June 5, 1992, the petitioner's V.R
counselor (a different individual than the "trainer" who

acconpani ed the petitioner to the hearing and testified in
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his behalf) offered the follow ng summary of how V. R views
the petitioner:

| am a counsel or at Vocational Rehabilitation, and
| have had [petitioner] as a client since Novenber
1990. [Petitioner] qualified for V.R services because
he was eval uated as "severely disabled" due to the
psychoneurosi s of severe depression, and because of his
borderline nental retardation

Over the course of ny contact with [petitioner], |
have found himvery cooperative and willing to try job
pl acenents, take tests, etc. Wile willing and

cooperative, he does have severe limtations as to his
ability to be enployed due to his overall slowness in

| earni ng, and his speech, which is sonetinmes hard to
understand. Hi s limtations also cause problens with

i nt erpersonal rel ationships when others expect too nuch
fromhim | feel that he will always need a sheltered
wor kshop type situation with an enpl oyer who
understands his |imtations, and who takes theminto
account. | also feel that he will need ongoi ng support
fromV.R , or some other type of agency in order to

mai nt ai n enpl oynent .

Based on all the above it is found that the petitioner
has not yet reached the point where he is able to engage in
conpetitive enploynent on a regular and sustained basis. To
work at all, the petitioner needs continuing support and
devel opnment through V.R and significant acconmpdati ons by
any enpl oyer.

ORDER
The Departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or

conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
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| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which makes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In this case uncontroverted nedi cal and vocati onal

evi dence establishes that the petitioner is unable to

perform substantial gainful activity as defined by the
regulations.1 See 20 CF.R > 416.973. Therefore, the
Department's decision is reversed.

FOOTNOTE

1The statenents and testinmony of the V.R specialists
are entirely consistent with the nedical evidence.
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