STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11, 047
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Social Welfare that he is over the incone limts for Food
Stanp eligibility. The issue is whether dependent care
benefits he receives fromthe Departnent should be counted as
i ncomne.

FI NDI NGS OF FACT

The parties have agreed to the follow ng facts:

1. [Petitioner] is 62 years ol d.

2. [Petitioner] lives in [town], Vernont with his wfe.

3. [ Petitioner] suffers fromdenentia. He first showed
synptons of this di sease when he was 55 years ol d.

4. As a result of this disease [petitioner] is
incontinent. He has no short termmenory and little long term
menory. He communi cates only by saying yes or no. He is not
oriented to tine, place or person. He appears to recognize
his wife, but she suspects that it is because she
is his caregiver, not because she is his wife. He can no
| onger read or wite. He spends nost of his days pacing or
sl eeping. He cannot be left unattended.

5. [Petitioner] requires care 24 hours a day.
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6. [ Petitioner] spends about 10 hours a week at the
New Home Adult Day Care Center. His wife cares for himthe
rest of the tine.

7. [Petitioner's] wife dresses, washes and bat hes her
husband. He wears di apers because of his incontinence. She
changes his diapers and hel ps himuse the toilet.

[ Petitioner] cannot use a fork or spoon, so his w fe nust

feed himany foods that he cannot pick up with his fingers.
Because her husband is disoriented, his wife nust watch him

constantly so that he does not harm hinself. He cannot be

| eft alone for even brief periods of tinme.

8. [ Petitioner] currently receives benefits fromthe
Departnent of Veterans Affairs in the amount of $1177.00 per
nonth. A portion of this, $370.00, is his Aid and
At t endance Benefits.

9. [ Petitioner] applied for Food Stanps fromthe
Department of Social Welfare on COctober 1, 1991.

10. [ Petitioner] applied for Food Stanps benefits for
himself and his wife. He was denied benefits on Novenber
26, 1991 because his incone exceeded the [imt for two
peopl e.

ORDER
The decision of the Departnent is affirned.
REASONS

The issue at hand is whether the Departnent of Soci al

Vel fare shoul d have excluded the $370.00 portion of the

petitioner's V. A check which is designated "Aid and
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At t endance Benefits"” fromhis inconme in determning his
eligibility for Food Stanps. The parties have agreed that
if the amount is excluded, the petitioner and his wife are
financially eligible for Food Stanps. |Its inclusion neans
they are not eligible.

Under the federal regulations, a disabled veteran who
is determned to be in actual need of regular aid and
attendance and who neets certain other requirenents is
entitled to receive special aid and attendance benefits.
See 38 CF.R > 3.350(h), 3.52. The reqgulations do tie the
benefits to actual need but do not require expenditure of
the benefits on attendant care as a condition of their
receipt. In fact, the regulations specifically allow
paynment of the benefits even if the necessary aid and

attendance is perforned by a relative of the beneficiary or
ot her nmenbers of his household. 38 CF.R > 3.352(c).

In this case, the petitioner had been found eligible to
recei ve $370.00 in special benefits because he has an actual
need for regular aid and attendance. Because he has the
good fortune to have a spouse who is able and willing to
care for him however, he has not had to actually purchase
attendant services. Nevertheless, under V.A regulations,
he is still entitled to receive the benefits even if he does
not need to expend them

The Food Stanp regulations require that all incone from

what ever source unless specifically excluded, by regulation

must be counted in determning eligibility. F.S M >
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273.9(a). Veteran's benefits are specifically nanmed in the
definition of included unearned income F.S M >
273.9(b)(20(ii). Special V.A Dbenefits for aid and
attendance are not per se specifically listed as an
exclusion frominconme in the regulations at F.S. M >

273.9(c). However, the petitioner argues that his attendant
benefits shoul d be excluded because they are a rei nbursenent

for expenses which do not represent a gain or benefit to the
househol d and as such are excludable under F.S'M >

2763.9(c). That section provides in pertinent part as
fol |l ows:

| ncone Excl usi ons

Only the following itens shall be excluded from
househol d i ncone and no other inconme shall be excl uded:

5. Rei nbur senent for past or future expenses, to
the extent they do not exceed actual expenses, and
do not represent a gain or benefit to the
househol d. Rei nbursenents for normal househol d
i ving expenses such as rent or nortgage, personal
clothing, or food eaten at hone are a gain or
benefit and, therefore, are not excluded. To be
excl uded, these paynents nust be provided
specifically for an identified expense, other than
normal |iving expenses, and used for the purpose
i ntended. \When a reinbursenent, including a flat
al | owance, covers nmultiple expenses, each expense
does not have to be separately identified as |ong
as none of the reinbursenent covers normal |iving
expenses. The anount by which a rei nbursenent
exceeds the actual incurred expense shall be
counted as inconme. However, reinbursenents shal
not be considered to exceed actual expenses,
unl ess the provider or the household indicates the
anount i s excessive.

i Exanpl es of excludabl e rei nbursenents
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whi ch are not considered to be a gain or
benefit to the househol d are:

A

Rei mbur senents or flat all owances

for job- or training-related expenses
such as travel, per diem uniforms, and
transportation to and fromthe job or
training site. Reinbursenents which are
provi ded over and above the basic wages
for these expenses are excl uded;
however, these expenses, if not

rei mbursed, are not otherw se

deducti ble. Reinbursenents for the
travel expenses incurred by m grant

wor kers are al so excl uded.

Rei mbur senents for out-of - pocket
expenses of volunteers incurred in the
course of their work.

Medi cal or dependent care
rei mbursenents

Non- Feder al rei nmbursenents or all owances
to students for specific education
expenses, such as travel or books, but
not all owances for normal |iving
expenses, such as food, rent, or
clothing. Portions of a general grant
or schol arship nust be specifically
earmar ked by the grantor for education
expenses rather than for |iving expenses
to be excludable as a rei nbursenent.

Rei mbur senents recei ved by househol ds
to pay for services provided by Title XX
of the Social Security Act.

The foll ow ng shall not be considered a
rei mbur senent excl udabl e under this
provi si on.

A

No portion of benefits provided under
Title I'V-A of the Social Security Act,
to the extent such benefit is attributed
to an adjustnent for work-rel ated or
child care expenses, shall be considered
under this provision.

No portion of any Federal educational
grant, schol arship, fellowship,
veterans' educational benefit and the
like to the extent it provides incone
assi stance beyond that used for tuition
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and mandat ory school fees as set forth

i n paragraph (c)(3) of this section
shal | be consi dered excl udabl e under
this provision. This provision does not
apply to educational assistance provided
by a program funded in whole or in part
under Title IV of the H gher Education
Act, except as otherw se specified under
par agraph (c)910((xi) of this section.

C. No portion of any non-Federal (State,
| ocal or private) educational grant,
schol arship, fellowship, veterans
educati onal benefit, and the like that
is provided for living expenses shall be
consi dered excl udabl e under this
provi sion. Thus, to be excluded such
assi stance must be specifically
earmarked by the grantor for education
expenses, such as travel or books, but
not for living expenses, such as food,
rent or cl ot hing.
For any paynent received by a potential Food Stanp
reci pient to be excluded as a reinbursenent then, it nust be
determ ned both that, 1) the paynent was nade and used for a
particul ar purpose; and, 2) the paynent did not represent a
gain or benefit to the household in ternms of its ability to
nmeet its normal household |iving expenses.
In this case there is no question that the $370. 00
paynent was made to the petitioner for the purpose of
obtai ning attendant care. However, the facts presented by
the petitioner indicate that at present he does not need to
and, in fact does not, use that $370.00 to purchase

1 It, therefore, cannot be concluded that he

attendant care.
meets even the first criterion under the definition of
r ei mbur senent .

Neither do his facts fit the second criterion. The
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$370. 00 he receives in special benefits are surely intended
to cover attendant care but the regul ations al so nmake it
clear that the benefit is his to keep--and presumably to
spend as he wishes--if he is able to get the services he
needs fromfamly volunteers. Since there are no statutory
restrictions on how this noney is spent, it is reasonable to

concl ude that any noney which is not actually spent on

attendant care is available to nmeet normal famly living
expenses. Therefore, by virtue of this paynent, the
petitioner's household has nore noney it could spend on food
and it is thus not unreasonable for the Departnent to
i ncl ude that paynent as inconme to him

Had the petitioner actually spent sonme or all of the
$370. 00 purchasing care, the anpbunts spent woul d undoubtedly
nmeet the definition of and be excluded as a rei nbursenent
under F.S.M > 273.9(c)(5)(i)(c). The petitioner argues
that the noney he received should be |ikened to anmounts
received by P.A.S.S. program participants and consi dered
excl udi bl e rei nbursenents as in Fair Hearing No. 8989.
However, those P.A ' S.S. nonies are easily distinguishable
fromthese benefits because they were restricted to use for
a specific purpose and could not be used for regul ar
househol d expenses. The P.A ' S.S. noney did not represent a
gain or benefit to the famly in terns of increased
pur chasi ng power for food or other daily |iving expenses.

The petitioner also argues that the gain the $370. 00

represented to the household was offset by the petitioner's
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wife's loss of incone due to her need to care for her
husband. Al though the petitioner put forth no evidence of
what her | ost wages mght be, there is no provision in any
Food Stanmp regul ations which allows for a case by case

adj ustment of "loss" or "gain" based upon the individual
earni ng capacities of caretakers. The $370.00 in incone,

t hough perhaps not as nmuch of a gain as the household m ght
have had if the petitioner's wife had other enploynent, is
neverthel ess a "gain" over the base V.A paynent the
petitioner was entitled to without the special benefit.

For the above reasons, it nust be concluded that the
petitioner's V. A dependent care paynent is not an
excl udi bl e rei nbursenment and was rightfully used to
cal cul ate his countable inconme for Food Stanp purposes. |If
it becones necessary for the petitioner to actually expend
hi s al |l omance on dependent care, the petitioner should
reapply for benefits and ask to have his eligibility
recal cul at ed.

FOOTNOTES

1These regul ations are identical to those in the
federal regulations at 7 CF. R > 273.9(c)(5)(i)(c).

2The petitioner argues that it is inproper for the
Departnent to exam ne whether or not his allowance is
excessi ve because it has already been determ ned to be
getting the necessary anount by the agency invol ved.
However, the Departnent's determ nation does not attenpt to
assess the propriety of the grant anmpbunt. |Its decision is
based strictly on information provided by the petitioner
hi msel f that he does not use the attendant care benefit
because he is voluntarily cared for by his spouse. A
determ nation of failure to use is quite different froma
determ nati on of excessive all owance.



