STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11, 046
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Soci al Wl fare denying her request for a good cause wai ver
from cooperating with the collection of child support.

FI NDI NGS OF FACT

1. The petitioner is an ANFC recipient who is the
not her of a two-and-a-half-year-old boy. At the tine of her
application on Decenber 16, 1991, the petitioner filed a
support wai ver request in which she alleged that her
cooperation in obtaining child support from her son's father
m ght result in serious physical or enptional harmto her
chi | d.

2. I n support of her allegation, the petitioner
submtted a witten statenent explaining her situation which
i s appended hereto and incorporated herein as Exhibit No. 1.
In addition, the petitioner submtted a copy of a restraining
order dated Novenber 17, 1989, against the child s father
including attached witten statenments from herself and her
sister which had been submitted to the court at that tine.
Those docunents are appended hereto and i ncorporated herein as

Exhi bit No. 2.
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3. The petitioner's request was reviewed by the
Departnment's operations chief who, after determ ning that
t here was no additional evidence, decided that the submtted
evi dence was insufficient to show that physical harm coul d
reasonably be anticipated as to the child or the petitioner.

The deci sion was based on the fact that the petitioner had
made a previous request for a waiver contenporaneous wth
the restraining order which had been denied in early 1990;
that no new evi dence existed to enhance that prior claim
that the petitioner's statenments regarding the child's
father's potential for violence were not corroborated by
ot her witnesses; that there was no claimthat the 1989
restrai ning order had been violated or renewed; and that the
evi dence was stale and concerned situations (the recent
birth of the child) and parties (the father's girlfriend)
whi ch may not be factors at the present.

4. On February 7, 1992, the Conm ssioner notified the
petitioner that her request would be deni ed because, "You
failed to provide sufficient evidence that pursuit of child
support mght result in serious physical and/or enotional
harmto you or your child."

5. The petitioner appeal ed the Departnent’'s decision
and asked for a hearing. At the hearing she appeared with
her attorney to testify and to put into evidence the
docunents she had already presented to the Departnent. At a
suppl emental hearing she called her sister as a w tness.

Based upon her testinony, that of her sister, and adm ssible
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docunents, the followng facts are found:

(a) The petitioner who has never been married

concei ved her child in Septenber of 1988. She believes
the father of her child to be, D.J., a man with whom
she lived from May through Oct ober of 1988. During the
time they lived together the petitioner felt that D.J.
was a violent man who was upset by little things and
who t hrew obj ects when he was angry.

(b) As soon as she discovered her pregnancy in |late
Septenber, the petitioner told D.J. who initially
responded favorably to the news, and then a few days

| ater changed his mnd and told her to "get lost". The
petitioner and D.J. separated and as she noved out,

D.J. laughed in the petitioner's face. The petitioner
noved to another town some di stance away.

(c) The petitioner did not see or speak with D. J.
again until after the birth of her son on July 3, 1989.
D.J., who then had returned to his fornmer girlfriend,
was told of the birth by a relative who reported to the
petitioner that he was uninterested in the event and

didn't care if the child was alive or dead.

(d) Shortly after the child' s birth, the Departnent
initiated child support collection proceedi ngs because
the petitioner was an ANFC reci pi ent.

(e) After being contacted by the child support
collection division, D.J. called the petitioner and
told her that he was planning to deny paternity. He
encouraged the petitioner to tell the Departnent that
she was unaware of the identity of her child s father
because the child had been conceived at a party where
she "nmessed around with a bunch of guys". Wen the
petitioner balked, D.J. told her he would "cone after”
her and her son. D.J.'s girlfriend also called the
petitioner and threatened to kill her and her son if
she pursued child support.

(f) Because of his threats and his girlfriend s
threats and her belief that D.J. was a viol ent person,
the petitioner applied to the District Court for an
order for relief fromabuse alleging that D.J. placed
herself and her son in fear of immnent serious

physi cal harm She asked that he be required to | eave
t hem al one and stop threatening them

(g) The petitioner saw D.J. face to face for the first
time in over a year at the Court hearing. Wile
outside the courtroom D.J. yelled and swore at her and
had to be escorted out by the police. After a hearing
at which the petitioner and D.J. appeared, as well as
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the petitioner's sister and her husband, who is D.J.'s
brother, the Court found that the petitioner had shown
an i medi at e danger of further abuse and issued a
tenporary order that D.J. not interfere with the
petitioner or her son.

(h) Followi ng the issuance of this order, the
petitioner's sister had a confrontation with D.J.'s
girlfriend who al so damaged her car. D.J. also got
into an altercation with his brother (the one married
to the petitioner's sister). Werein he tried to choke
hi m There appeared to be no police records of any
of these events.

(1) The final hearing held on Novenmber 17, 1989 was
not attended by D.J. The Court continued the order
until Novenber 17, 1990. Thereafter, the petitioner
continued to live in Vernont, though in a town sone

di stance fromthe one she had lived in with D.J. She
first filed for the waiver fromthe Departnment in
February of 1990 which was denied in March, 1990 and
was not appeal ed. The petitioner apparently continued
to receive ANFC for about another year although support
collection activity was inexplicably suspended.

(j) In February of 1991, the petitioner noved to New
Hanpshire where she got a job which lasted for a couple
of months. Wen she was laid off, she noved back to
Vernont and in Decenber of 1991 applied for ANFC and
filed the waiver at issue here.

(k) The petitioner has not seen D.J. since the first
hearing in October of 1989 although she believes that
he knows where she is. She has not renewed the
restraining order since its Novenber 1990 expiration
date. The petitioner received one threatening cal
fromD.J. shortly after she got the restraining order
but ot herwi se has not heard from him

(I') The petitioner's sister, who lives with D.J.'s

not her and has seen himon a daily basis for sone seven
years, supports her sister's belief that she is likely
to be harmed by him However, her credible testinony
was that she has never observed an assault or even
heard that D.J. has ever assaulted any of his several
girlfriends even though he is al so paying child support
to at | east one of those wonmen. Although she descri bed
D.J. as a "violent" person who throws things when
angry, and often threatens people, in seven years she
has observed himin a physical altercation on only two
occasions, both with his brother (her husband). She

al so observed himon one occasion grab a ten year old
nephew by the throat who had spoken to him

di srespectfully. She testified, however, that D.J. had
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encouraged his girlfriend to fight with her because he

did not hinself wish to fight with a woman. It was her

bel i ef based on her know edge of D.J. and conversations

with himthat he was reluctant to and in fact did not
violate the Court restraining order in 1990 because he

did not want to get in trouble with the police. He

continues, however, to threaten, anong fam |y nenbers,

that he will "get"” the petitioner if she ever takes him

"back to Court".

5. In addition to the petitioner's case, which is on
hol d pendi ng the outcone of these procedures, the Departnent
is currently pursuing support against D.J. for children whom
he fathered with two other wonen, including his current
girlfriend. The Departnent's support specialist has not
encountered any hostility or lack of cooperation fromD.J.
during this process. The Departnent has received no waiver
requests fromeither nother even though both are currently
recei vi ng ANFC.

6. Based on the above facts, it cannot be found that
there is evidence which shows that it is reasonably
antici pated that physical harmw Il result to the petitioner
if she is required to cooperate in establishing a support
obligation as to D.J.

7. It is reasonable to anticipate based on past
experience that the petitioner will receive threats from
D.J. if child support collection resunes. However, as no
nmedi cal evidence has been presented that such threats
seriously interfere with the petitioner's ability to care

for her son, it cannot be found that enotional harm exists

ei t her.
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ORDER
The Departnent’'s decision is affirmed but the
Department shoul d take actions, including those set forth
bel ow, to protect the petitioner fromreprisals by D.J.
REASONS
Any person who receives ANFC automatical ly assigns
hi s/ her rights to support to the Departnent and is expected
as a condition of eligibility to cooperate in establishing

paternity and collecting child support benefits unless s/he
has good cause for failing to do so. WA M > 2331. 32.

Good cause is defined in the Departnent's regulations,
in pertinent part, as follows:

To show that cooperation may be "agai nst the best

interests of the child" the applicant or recipient nust

produce sone evidence that cooperation in establishing

paternity or securing support is reasonably anticipated

to result in any one of the follow ng:

1. Serious physical or enotional harmto the child
for whom support is being sought.

2. Physical or enotional harmto the nother or
caretaker relative which is so serious it reduces
her ability to care for the child adequately.
NOTE: Physi cal or enotional harm nust be of a

serious nature in order to justify
finding of good cause.

WA M > 2331.33
These regul ations closely track those found in the
federal regulations at 45 CF. R > 232.42. A determ nation

of reasonable anticipation of harmis a factual decision

whi ch nust be nmade on "a case by case basis on the weight
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sufficiency and quality of the gathered evidence. The final
deci sion requires a subjective judgenent on the part of

heari ng exam ner." Bootes v. Chmr. of Penn. Dept. of Public

Wl fare 439 A 2d 883, 885 (1982). Wien the criteria for
this exception were set by the Departnent of Health and
Human Services, (at that time known as the Departnent of
Heal t h, Education and Welfare), it was expected that it
woul d be an exception used in those few extraordinary
ci rcunst ances where the parent or child faced a risk so rea
that it would outweigh the enotional, physical and financial
benefits of the child s receiving parental support. See 43
Fed. Reg. 2176, (January 16, 1978).

Under these regul ations, a reasonable anticipation that
threats will occur is not sufficient to grant a wai ver
unl ess those threats will result in enotional harmto the
child or to the parent to the extent that it would
debilitate the parent so that s/he cannot care for the
child. The Board has held in the past that proof of
enotional harmrequires expert testinony. Fair Hearing No.
3072. As the petitioner has the burden of proof (see Fair
Hearing No. 10,877) and has not presented the latter, a
determ nati on nust be made as to whet her she has presented
evi dence that serious physical harmeither towards herself
or her child could be reasonably anticipated to occur.

The best and nost reliable evidence of anticipated harm
is usually the opinion of the parent who is either the

potential victimor parent of a potential victim That



Fair Hearing No. 11, 046 Page 8

person is usually in the best position to know the behavi or
of her or his child s parent because of her or his unique
and intimate relationship with this person. In nost cases,
but not all, that opinion is also supported by at |east sone
ot her evidence corroborating or supporting the parent's
opi ni on.

In this matter, there is plenty of evidence that the
absent father is a hot-headed and threatening individual.
However, there is no evidence that he has ever physically
harned either the petitioner or her child, any of his
girlfriends or their children (even though he is required to
pay child support for at |east one of those children) or
i ndeed any woman or child. The petitioner herself has
admtted that this is so. Although this corroboration is
not essential to her case, it does pronpt a closer |ook at
t he remai ni ng evidence--her feelings--to try and discern the
reliability of those feelings as an indicator of the
petitioner's probable actions.

In this case, the petitioner was unable to articul ate,
even though urged to do so, why she believes she wll
actual ly be physically harnmed, as opposed to threatened and
harangued, if she is required to cooperate with child
support. She offered very little insight into the character
of D.J. or her relationship with him Perhaps this is
because the petitioner has in reality only spent a brief
time with the petitioner well over two years ago. G ven

t hese above facts, it is very difficult to find in this case
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that the petitioner's opinion alone is of sufficient weight
or quality to conclude that physical harmis reasonably
anticipated to occur.
It is inportant to enphasize, however, that while the

evi dence may not be sufficient to conclude here that
physi cal harmis reasonably expected to occur, it does not
mean that there is not at |east a possibility that harm may
occur. The failure to neet the former standard only neans
that the petitioner and D.J. will be required to participate
in support collection activities. It does not nean that the
petitioner is deenmed safe or in no need of further
protection. It is the Board' s opinion that the Departnent
has an obligation to take the actions necessary to protect
the petitioner from physical harmor even verbal harassnent
when a waiver is not granted but potential harm cannot be
totally ruled out. Protection in instances such as this
coul d be easily acconplished by assisting denied persons in
getting |l egal assistance with obtaining a restraining order.

It should be noted that under Vernont |aw, a Court may

protect a person both froman attenpt at physical harm and
threat of serious physical harm See 15 V.S A > 1101.

The wai ver clai mant should al so be assisted by
inform ng the absent parent when support proceedings are
begun that the ANFC assisted parent has requested a waiver
t hat has been denied, and that the ANFC assisted parent has
no further control over the situation.

The petitioner here has an attorney and presumably
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knows that she can obtain a restraining order. However, the
Department should take the other step descri bed above and
any others which it perceives mght protect the petitioner
from harm

RULI NGS ON DEPARTMENT' S REQUEST FOR FI NDI NG

The Departnent's request for findings of fact are all
granted with the exception of Paragraph 12 as it appears
fromthe evidence that D.J. called the petitioner on one
occasion shortly follow ng the i ssuance of the restraining
or der.
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