STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,012
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare termnating his Refugee Cash Assi stance
(R C A ) benefits as of January 15, 1992. The issue is
whet her the Departnment's notice was both adequate and tinely
and whet her the Departnment had the authority to issue such a
noti ce.

FI NDI NGS OF FACT

The facts in this matter are not in dispute:

1. The petitioner is a sixty-two-year-old man who
arrived in the United States with his spouse from what was
then the Soviet Union on May 18, 1991. For the first four
nmont hs of their stay, they were assisted by the Hebrew
| mMm grant Aid Society. After that assistance ended, the
petitioner and his wife applied for assistance through the
Department of Social Wl fare and were granted benefits of
$567. 00 per nonth through the R C. A program begi nni ng
Sept enber 1, 1991.

2. Sonetime before January 2, 1992, the Departnent of
Social Welfare received notice fromthe federal office of

refugee resettlenent at H H S. that appropriations for the
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R C. A program had been cut and that benefits would therefore
only be payable to persons who had been in the country for
ei ght nmonths or | ess rather than twelve nonths or less as the
regul ati ons then provided. The Departnent was infornmed that
t he above change woul d becone effective via an energency rul e
to be published in the federal register on January 10, 1992
whi ch woul d be effective inmmediately on that date.

3. On January 2, 1992, the Departnent, anticipating
the change, notified the Burlington office to notify
af fected persons at once.

4. On January 7, 1992, the petitioner and his wife
were mail ed a notice (which had been dated January 6, 1992)
informng themin pertinent part as foll ows:

A. N F. C./ Refugee Cash Assi stance Program Your A N F.C.

benefit of $567.00 will be closed as of January 15,

1992 because: There are no eligible children in the
hone.

The office of Refugee Resettlenent anticipates a
reduction in funding and have ordered us to reduce the
| ength of the cash assistance/A NF.C eligibility from

12 nonths to 8 nonths . . . Your refugee case is beyond

allowable ternms of eligibility beginning with your

entry date into the United States.

The | ast sentence was handwitten, the others were
conput er gener at ed. The notice al so contained the
petitioner's right to appeal. The entire notice is appended
hereto as Exhibit No. 1 and incorporated herein by
ref erence.

5. The petitioner met with his caseworker on January
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8, 1992 and January 10, 1992 to question and discuss the
reason for his termnation. He did not receive an R C A
benefit paynent on January 15, 1992.

6. The petitioner orally requested a fair hearing on
January 28, 1992. His attorney nade a second witten
request dated February 2, 1992. He has continued to receive
Medi caid but not R C. A benefits pendi ng appeal .

7. The petitioner and his w fe subsequently applied
for and have been determned to be ineligible for General
Assi stance (G A ) based on the |lack of two enpl oynent
barriers required by the regulations. They currently have
no i ncone.

ORDER

The Departnent’'s decision is nodified to extend
benefits to the petitioner for the period of tine he would
have received benefits if the notice nmailed to himJanuary
6, 1992 had given hima full ten days of advance notice from
t hat date.

REASONS

The petitioner raises two issues in this matter: (1)
the tineliness and adequacy of the notice mailed to the
petitioner, and (2) the Departnent's authority to issue such
a notice before the effective date of the energency rule.

The R C A is a federally funded program set up through
Title IV of the Imnmgration and Nationality Act, 8 U S.C. >

1522, and admnistered in this state by the Departnent of

Social Welfare. The federal regul ations governing this
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program (whi ch were promul gated by the office of Refugee
Resettl ement at the Departnent of Health and Human Servi ces)
require that participating states provide certain procedures
for applicants and recipients including hearing
requi renents:

Heari ngs.

(a) A State must provide applicants for, and

reci pients of, assistance and services under the Act
with an opportunity for a hearing to contest adverse

determ nations using hearing procedures set forth in >
205.10(a) of this title for public assistance prograns.

45 C.F. R > 400. 23
The federal requirenent is reflected in the
Department’'s R C. A regulations as foll ows:

Fair Heari ngs and Appeal s

Ref ugees are entitled to the right of a fair hearing
and appeal as accorded to applicants and recipients in
all prograns adm nistered by the Departnent of Social
Wel fare. The provisions and procedures relevant to
fair hearings and appeal s shall apply.

WA M > 2505
Section 205.10(a) referred to in the federal regulation
above provides, in pertinent part, as follows:

4) In cases of intended action to discontinue,
term nate, suspend or reduce assistance or to change
t he manner or form of paynment to a protective, vendor,

or two-party paynment under > 234.60:

(i) The State or |ocal agency shall give tinely
and adequate notice, except as provided for in
par agraphs (a)(4)(ii), (iti), or (iv) of this
section. Under this requirenent:

(A) Tinely nmeans that the notice is nmailed at

| east 10 days before the date of action, that is,
t he date upon which the action would becone
effective;
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(B) Adequate neans a witten notice that includes
a statement of what action the agency intends to
take, the reasons for the intended agency action,
the specific regul ati ons supporting such action,
expl anation of the individual's right to request
an evidentiary hearing (if provided) and a State
agency hearing, the circunstances under which
assistance is continued if a hearing is requested,
and if the agency action is upheld, that such

assi stance nmust be repaid under title IV-A, and
nmust al so be repaid under titles I, X, XIV or XVl
(AABD) if the State plan provides for recovery of
such paynents.

(ti1) When changes in either State or Federal

| aw require automati c grant adjustnents for

cl asses of recipients, tinely notice of such grant
adj ustmrents shall be given which shall be
"adequate" if it includes a statement of the

i ntended action, the reasons for such intended
action, a statenment of the specific change in |aw
requiring such action and a statenment of the

ci rcunst ances under which a hearing nmay be
obt ai ned and assi stance conti nued.

The Departnent’'s regul ations reflect these federal

requi renents as follows:

Applicants for and recipients of ANFC shall be
furnished, prior to inplenmentation of any deci sion
affecting their receipt of such aid or benefits, a
witten notice which

1. Specifies the type of action to be taken, and
explains the action with reference to dates,
anmounts, reasons, etc.

2. I ncl udes cl ear explanation of individual rights to
confer with Departnent staff to request
reconsi deration of a decision, to request a fair
hearing, and to request continuation of benefits
pending a fair hearing decision if requested
wWithin specified time limts.

Unl ess specifically exenpt, a decision resulting in
term nation or reduction in the amunt or scope of aid
or benefits or changing a grant to a protective paynent
systemrequires advance witten notice of the proposed
action. Advance notice nust be mailed no I ess than 10
days prior to the effective date of the proposed
action.
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WA M > 2228

Money G ant
Witten notice of assistance closed shall include the
follow ng specific information:

1. Amount of current award
2. Ef fecti ve date of closure
3. Reason for closure.

WA M > 2228.2
From the above it nmust be concluded that the ten day
advance notice requirenment in the ANFC programis al so

applicable to the R C. A program See also Chu Drua Cha v.

Noot, 696 F. 2d 594 (8th Cr. 1982).
The Board has al ready considered and determ ned that an
ANFC notice mail ed nine days before the date of the proposed

effective action was untinely with regard to the
requirenents at WA M > 2228. Fair Hearing No. 10, 780.

The Board concluded in that A N.F.C. closure case that the
Departnent, by characterizing the date of closure of
benefits as the "effective date" of the action, had in
essence only given nine cal endar days of notice to the

reci pient before closure occurred. The Board concluded in
that case that the Departnment's lack of a full ten day
notice entitled the petitioner to the benefits he would have
received if he had received the full ten days of notice,
which in that case ambunted to benefits for the next two

week pay period. The Board made it clear that the
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Department could avoid this problemeither by mailing the
notice one day earlier or characterizing the "effective"
date as a day later. |In addition, at |east two federal
court decisions have nade it clear that the ten day period
is triggered by the nmailing date, not the date on the
notice. Alneida v. Chang, 434 F. Supp. 1177 (U. S.D.C

Hawai i 1977), Brown v. Wl gemulth, 371 F. Supp. 1035 (WD

Penn 1974), Aff'd 492 F. 2d 1238 (3rd Cr. 1974). In this
case then under the Board's prior analysis, the petitioner
actually received only eight days advance notice, an even
worse situation than that found to violate the regul ati ons
in Fair Hearing No. 10, 780.

The Departnent in its menorandum neither acknow edges
the binding effect of the Board' s prior decision nor
attenpts to distinguish this case from Fair Hearing No.
10,780 in any way. Neither does the Departnment concede or
even nention the applicability and controlling authority of
the federal and its own regulations with regard to the
timeliness and adequacy of the notices it sends to R C A
applicants and recipients. In light of the very clear
| anguage in the R C. A regul ations adopting the hearing
requi renents at 45 CF. R > 205.10(a), this lack of analysis
is troubling.

Wt hout conceding the lack of tineliness in this case,
t he Departnent does raise a |ack of harmas a reason for
uphol ding the closure notice citing Fair Hearing No. 3505.

In 1979, the Board did hold in a case that an i nadequate
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notice will not cause dism ssal of the Departnent's proposed
action unless there is a showing that the petitioner is
prejudi ced thereby. The Board found in that case that the
petitioner did in fact have notice of the ground for the
Departnment's action through other neans by the time of the
heari ng. That decision, however, did not concern untinely
notices. The Fourth GCircuit Court of Appeals specifically
found in a case decided that same year involving an untinely
notice, that |ack of the required advance notice al ways

i nvol ves substantive harm Kinmble v. Sal onon, 599 F 2d 599

(4th Gr.) cert. denied 444 U S. 950, 100 S. C., 422, 622
L. Ed. 2d 320 (1979). The Court based its analysis in part

on a quotation fromthe then Secretary of Health, Education

and \ﬁélfare1 (the predecessor agency of HHS.) who stated
that the agency adopted the ten day notice rul e because

reci pients "ought to be inforned in advance if their
paynents are to be cut for any reason, so that they may be
able to plan for the cut, and to the extent possible adjust
toit". 1d. at 604. The Departnent put forth no caselaw in
support of its position and the Board could itself discover

no case in which lack of tinely notice was consi dered de

m'nim's.1 Based on the above casel aw, then, it nust be
concluded that failure to give tinely notice is always per
se harnful to the petitioner since it cuts short the period
provi ded for adjustnent (as well as the period for appeal
and continuation of benefits.)

There can be no doubt that an R C A . -A.N.F.C. notice
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whi ch does not provide at | east ten days' advance warni ng
before the action is taken is ineffective because it
vi ol ates both federal and state regul ations. See Rosas V.

McMahon, 945 F.2d 1469 (9th Cr. 1991); Chu Drua Cha v.

Noot, supra; Brown v. Wl genuth, supra; and Harrell v.

Hai der, 369 F. Supp. 810 (1974). This is true even when
benefits are being cut across the board for a group of

reci pients. Rochester v. Baganz, 479 F.2d 603 (3rd Cr

1973).

The question which arises at this juncture what relief
is appropriate when a notice is found to be ineffective for
| ack of tineliness? Under 3 V.S. A > 3091(d) the board "may
affirm nodify or reverse decisions of the agency; . . . and
it may nmake orders consistent with this title requiring the
agency to provide appropriate relief including retroactive
and prospective benefits". This statute clearly gives the
Board the legal authority to either reverse the Departnent's
decision to cut benefits off on that date and send it back
for a new notice, as the petitioner requests, or nodify the
result by requiring that the petitioner be paid the sane as
he woul d have if he had received a tinely notice. The only
questions remai ning are whether the Board is precluded by
federal law fromgranting the second formof relief and, if
not, what relief appears to be nost appropriate under the
ci rcunst ances.

Most notice cases arise in the context of federal class

actions in which a |large group of persons have failed to
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recei ve appropriate notices. The usual renedy in these
actions is to invalidate all the notices and send the matter
back to the welfare departnment to i ssue new notices to all

the individuals. See, e.g., Kinble v. Sol onbn, supra,

Turner v. Ledbetter, 906 F.2d 606 (11th Cr. 1990). G ven

t he nunber and varying facts of the petitioners in these
cases, this is probably the only kind of relief that nakes
sense. There is nothing, however, in any of these cases
whi ch woul d prevent a court or any other tribunal from
retroactively nodifying the result to reflect the anount
whi ch woul d have been received if the notice had been valid.
Wil e there does not appear to be a case exactly on
point, it is clear that individual appeals to state court
tribunal s have been dealt with in nore specific ways than
the class action suits. For exanple, a New York court
ordered the welfare departnent to pay benefits through an
advance notice period when the Departnent sent notice of the
right to receive benefits through the ten day period but

refused to actually pay it. Mllia v. Wbb, 481 NYS 2d 805

(A.D. 3 Dept. 1984).

It nmust be concluded, then, that the Board has the
| egal authority to either reverse or nodify the Departnment's
invalid and ineffective notice and is apparently not
precluded by federal law fromtaking either step. The final
and nost critical question is which renedy is nost
appropri at e.

The Board decided in Fair Hearing No. 10,780 to nodify
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the result of an ineffective order and to pay benefits (two
weeks' worth) which would have accrued to the petitioner if
the full ten days' advance notice were given. 1In this case,
if the request is nodified to give the petitioners the
anount they would have received if they had gotten the ful
advance period before term nation, the petitioners would
probably al so get two weeks nore in benefits. That form of
relief will put the petitioners in the sanme position
financially as they woul d have been if they had received the
proper notice, although certainly the timng of the receipt
of that two weeks' worth noney is different. Unfortunately,
there is nothing which the Board can do at this point to
retroactively alleviate the suffering the petitioners
undoubt edly endured during those first weeks after they were
prematurely cut off benefits.

If the matter is instead reversed due to the
ineffective notice, the petitioners will have to be paid
benefits going all the way back to the original cut off
whi ch woul d not cease until a new and proper notice were
i ssued by the Departnent. The petitioners would, therefore,
receive at | east four nonths of benefits to which they are
clearly not entitled on the nerits and do not even nmaeke a
claimof entitlenment. The Departnent will undoubtedly be
required by the regulations to then make a cl ai m of

over paynment for those am)unts.2

Because the reversal renedy
appears to give the petitioners a windfall in this matter,

it nmust be concluded that such relief is inappropriate and
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that a nore appropriate formof relief is to nodify the
paynents to the petitioners to reflect anounts they woul d
have received had they received a correct notice.

As for the petitioners' other two argunents for

conpletely reversing the decision--the all eged i nadequacy of

the notice and the Departnment's alleged | ack of authority to
issue the notice--little nerit can be ascertained. Unlike
notices which are not tinmely, notices alleging i nadequaci es
do require a showi ng of sone harm See Fair Hearing No.
3505. I nadequate notices mailed to persons who subsequently
obt ai ned attorneys and denonstrated at hearing that they
clearly understood the basis for the action have been found

not to be fatally inadequate. See e.g., Collins v. D Elia,

480 N. Y.S. 2d 948 (1984); Regan v. D Elia, 440 N.Y.S. 2d 290

(1981). In this case, it is obvious that any defect which
may have existed in the notice as to the basis for the
action, was nore than cured well before the date of hearing
t hrough di scussi ons between the Departnent and the
petitioner's attorney.

Finally, it cannot be found that the Departnment was
wi thout authority to send out a notice of a grant closure
before the date of the progranmis term nation as long as the
proposed date of closure cane after the programtermn nation
date. The petitioner has advanced no | egal argunment which
would mlitate against the comobn sense action taken by the

Depart nment .
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FOOTNOTES

1This guot ati on cane from anot her case, Rochester V.
Baganz, 479 F 2d 603 (3rd Cir. 1973).

2The advance notice period is the due process
requi renent which prevents the cessation of benefits before
ten days notice is given. However, that notice requirenent
does not create a substantive eligibility for those benefits
and they may still be recovered through a proper proceeding.
See Rosas v. McMahon, (supra).
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