STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,924
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner was "incapacitated” for a
thirty-day period within the nmeaning of the pertinent
regul ati ons.

FI NDI NGS OF FACT

The petitioner is married and has three mnor children.
Her husband is enployed. On or about July 28, 1991, the
petitioner was stricken with severe abdom nal cranps and
diarrhea. On August 1, 1991 she went to the hospital, where
her condition was di agnosed as sal nonell a food poi soning. She
remai ned in the hospital for five days, after which she was
di scharged on a reginmen of antibiotics and special diet.

On August 20, 1991, the petitioner applied for Medicaid
to cover her hospital costs. At the tine she had been
unenpl oyed for several nonths. However, she was scheduled to
start working part-tine at the town clerk's office on August
21, 1992. (The petitioner had lined up this job before she
came down with food poisoning.) The job entail ed worki ng

five hours a day, four days a week. The follow ng affidavit
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fromthe petitioner's enployer describes the petitioner's
first few days on the job:
|, [nane], being duly sworn, depose and say:

1. | amthe Town Cerk of [town], Vernont and work in
[town] town hall.

2. [Petitioner] started working in the [town] town
hal | on August 21, 1991 as the selectman's clerk.

3. Schedul e adjustnents were made for [petitioner's]

illness, allowing her to do just what she was capabl e
of doing until she recovered. Her schedul e was not set
until early Septenber.

4. [ Petitioner] was often dizzy and extrenely tired
at work at |east until Septenber, 1991.

5. [ Petitioner] took rest breaks from her work as

selectnmen's clerk every half hour at |east through

August 26, 1991, due to her dizziness and fatigue.

6. [ Petitioner] was unable to concentrate well at her

job as selectnen's clerk due to her dizziness and

fatigue until at |east August 31, 1991.

7. [Petitioner] was forced to | eave work early due to

di zzi ness and fatigue during August, 1991 at | east

tw ce.

8. [ Petitioner] was not physically able to perform

all but the | east strenuous of her job duties until

early Septenber, 1991, due to her dizziness and
fatigue.

In determ ning that the petitioner was not
incapacitated for at least thirty days, the Departnent
relied on a report fromthe petitioner's treating physician
dat ed August 20, 1991, that noted that the petitioner's had
had a "normal examt on that date and that checked "yes--
starting August 20, 1991" as to whether the petitioner could

"presently work thirty-five hours per week at his/her usual
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occupation.” The report also noted, however, that the

petitioner "still (has) intermttent abdom nal crarrps."1

Based on the above, it is found that, despite her
physi ci an's August 20th assessnent, the petitioner continued
to suffer cranps, dizziness, and fatigue at |east until
Septenber 1, 1991. Furthernore, despite the fact that her
doctor had cleared her for full-tinme work, the petitioner,
even with her enployer's accommodations, was in fact unable
to work even twenty hours per week at |east until Septenber
1, 1991.

ORDER

The Departnent’'s decision is nodified. The petitioner
is found eligible for Medicaid for a cl osed peri od,
August 1 - 31, 1991.

REASONS

Parents of mnor children can qualify for Medicaid if
t hey can denonstrate that they are "categorically related to
t he ANFC progrant and have nedi cal expenses above the

applicable "protected i nconme |evels"” of the Medicaid
program Medicaid Manual > M 300C. The issue in the
petitioner's case is whether she was "rel ated" to ANFC by
virtue of her "incapacity."

Medi cai d Manual > M 326 defines "lncapacity of Parent”
as follows:

A child is deprived of "parental support” when a parent

is unable, due to his physical or nmental condition, to

mai ntain his earning capacity for a period of not |ess
than thirty days fromthe date of application. |If,



Fair Hearing No. 10,924 Page 4

however, an incapacitated parent works 35 hours per

week, even though his earnings may be inadequate, the

famly is not eligible due to incapacity. A parent nmay
be found incapacitated if unable to performthe duties

as he has defined his role; e.g., defined role as a

homemeker and is unable to carry out these duties due

to the incapacity.

Section M 326.1, "lIncapacity Decisions", includes the
fol | ow ng.

| ncapacity decisions are made by the Division of

Vocational Rehabilitation of the Vernont Departnent of

Soci al and Rehabilitation Services. Decisions are

based on nedical or psychiatric information plus, when

necessary, non-mnedi cal evidence such as enpl oynent and
living arrangenents.

The above definitions clearly state that an inability
to performfull-time work (i.e. thirty-five hours a week)
for a period of thirty days is sufficient to establish
"incapacity.” As found above, the petitioner was totally
di sabl ed from August 1 through August 20, 1991. Admttedly
non- medi cal but, nonethel ess, conpelling evidence further
establishes that the petitioner was unable to work even
twenty hours a week until Septenber 1, 1991. Under the
above regulations this is sufficient to conclude that the
petitioner nmet the criteria for "incapacity" from August 1 -
31, 1991. The Departnent's decision is nodified

accordingly.2

FOOTNOTES

1The report also indicates that the petitioner had had
her spl een renoved sone years before. This appears to have
contributed significantly to the severity and duration of
the synptons the petitioner experienced.

2The Depart ment shoul d, on renmand, determ ne the
petitioner's income and resources for August, 1991, to
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arrive at the | evel of Medicaid coverage.
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