STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 884
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnent of Social Wlfare's
determ nation that he is not eligible for General Assistance
because he lacks two barriers to enployability.

FI NDI NGS OF FACT

1. The petitioner is a forty-seven-year-old single man
who immgrated to this country from Romani a on Decenber 19,
1990. He is learning to speak English but his ability to
communicate in that |anguage is still rudinmentary. After his
appl ying for hundreds of jobs, he has not been able to find
full-time enploynment in this country but has a part-tine job
in the evenings at a newspaper press.

2. The petitioner is trained as an electrical engineer
and is a diplonmate in the field froma Romani an university.
He earned the equival ent of approxi mately $100. 00 per nonth
while enployed in this field.

3. In 1981, the petitioner's right to work was revoked
by the Romani an Conmuni st regi me because of the petitioner's
activities opposing the government. The petitioner was
| egally forbidden to work and others were forbidden to hire

hi m or gi ve hi m noney.



4. The right to work revocation remained in place until
1990. During those nine years the petitioner survived by
l[iving in the hones of various famlies who provided himwth
room and board (which sonmetinmes was just a bed in a corner)
and occasionally cash at sone personal risk as it was not
legal to hire or pay him To repay these famlies, the
petitioner tutored their children in math or physics to
prepare them for twi ce yearly school exans. The petitioner
would typically live with one famly for an average of four
nont hs, but never nore than six nonths and nove on to another
famly. The petitioner does recall that he tutored one child
for about six nonths over a two year span but he does not
bel i eve those nonths were consecutive. He found the homes he
stayed in through word of nouth.

5. The petitioner's tutoring duties typically |asted
three hours or so per day. The rest of his tinme was spent
studyi ng history and phil osophy and | ooking for a way to
escape fromthe country. Because he was unable to work in
hi s usual profession, he lost his skills as an engi neer and
all contact with his colleagues.

6. The petitioner estimated that the value of the
sust enance (shelter and food) he received was the equival ent
of $25.00 to $27.00 per nonth. The petitioner agreed that
there are persons in Romania who do sone types of work who
may only earn $25.00 to $27.00 per nonth. However, he

estimated that if he had been allowed to hire hinself out as
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a tutor, he would have received roughly $30.00 per week in
cash for the work he did (15 hours x $2.00 per hour).

7. The petitioner received refugee cash assi stance
fromthe Departnent from Decenber 26, 1990 t hrough Novenber
of 1991. Thereafter, he was told he would no | onger be
eligi ble because his one year period of eligibility ended.
The petitioner thereafter expressed a desire to apply for
and receive General Assistance (G A ) benefits to help him
with his rent which is overdue and which he cannot neet from
his part-tinme salary.

8. The petitioner was told that he did not neet the

eligibility requirenents1 for G A because as a person
wi t hout children he could not denpnstrate two barriers to
enpl oynment. The Departnent agreed that the petitioner has
an age barrier as a person over forty but disagreed that he
has a barrier caused by long-term (5 years) of unenpl oynent.
The Departnent considers the petitioner's tutoring from
1981 to 1990 to be "work" under the regulation and relies
particularly on the fact that the petitioner included the
tutoring he did on the resunme he uses to seek enpl oynent.
Testinmony offered by the District Director was that any work
performed by an applicant is considered qualifying and that
an analysis of the nature of the work is never nade in this
cont ext .
ORDER

The decision of the Departnent is reversed.
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REASONS
Persons who do not have children and are abl e-bodi ed
can only qualify for General Assistance if they have two or
nore barriers to enploynent set forth by the Departnent in
its regul ations:

Age 40 or over;

Ei ght h-grade education or | ess;

Inability to read or wite;

Lives 10 or nore mles froma town of 2500 or nore
and has no avail able transportation, and cannot
reasonably be expected to relocate within 30 days;
5. Has not for six consecutive nonths or nore in the
| ast five years been either enployed by one

enpl oyer or been a full-tinme student;

PONE

6. Rel eased within 6 nonths froma nental health
institution or hospital unit;
7. Participating in a state or federally funded drug

or al cohol treatnent program

WA M > 2607.1

At issue in this case is the barrier set forth in
paragraph 5 above and specifically the neaning of the term
"enpl oyed". The facts as best the petitioner could recal
and relate themdo not nmake it appear that he has had the
sane enpl oyer for six consecutive nonths or nore in the |ast
five years even if his tutoring activity could be considered
wor k. However, even if he had lived with one famly for six
months or nore, the term"enployed" as it has previously
been interpreted by the Board does not enconpass the
activity described by the petitioner.

In Fair Hearing No. 7777, the Board deci ded that the
term "enpl oyed" as used in paragraph 5 above neant gai nful
enpl oynent as that termis defined in the Departnent's own

regul ati ons:
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Gai nful Enpl oynment - individuals shall be consi dered
gai nful ly enpl oyed when they:

3. | f self-enployed, he works at |east 35 hours per
week and the bal ance of incone remaining after
deducting all owabl e sel f enpl oynment deducti ons,
Sections 2608.2, equals or exceeds the m ni num wage.
(For m ni mum wage i nformati on see Procedures, Appendi X
IV, Page A.) An individual shall be considered self
enployed if he neets the Internal Revenue Service
requi renents for classification as self enployed.

WA M > 2601
Using that definition, the Board determ ned in that case
that an antiquari an bookdeal er who worked out of his hone a
few hours per day and who nade so little inconme that he did
not have to file a tax return for a twenty-six year period
had not been "enpl oyed" wi thin the nmeani ng of paragraph 5 of
WA M > 2607.1. He was found by the Board to have two
barriers specifically because this work did not neet the
definition at WA M > 2601 above. The petitioner's
situation here is strikingly simlar except for the fact
t hat he received no cash and did not choose hinself to so
restrict his work activity. The petitioner here clearly
engaged in his "work"™ activity considerably | ess than
thirty-five hours per week and clearly received in-kind
remuner ati on which was worth approxi mtely 25% of what the
petitioner would have received if he had freely bargai ned
his services. The $25.00 to $27.00 per nonth he received is
probably | ess than 10% of the sanme noney he woul d have

recei ved working the sanme hours in the United States for
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m ni mum wage. Therefore, it cannot be said, and indeed the
facts clearly contradict, that the petitioner was gainfully
enpl oyed for the five years prior to his immgration to the
United States. During that time he did not have the kind of
substantial enpl oynent experience, reference devel opnent, or
wor k seeking or maintaining skills which usually acconpany
recent substantial enploynent. Indeed it is not unfair to
say that the petitioner's recent experience in Romania did
nothing to prepare himfor the United States | abor narket
whi ch he had so nmuch difficulty entering in spite of
consi derable effort on his part.

It is always disturbing to find that the Departnment has
a policy with regard to interpreting and enforcing a
regul ation which is directly contrary to a | ong-standing
Board decision (Fair Hearing No. 7777) which has not been
appeal ed or overturned. |In fairness to all applicants, the
Depart ment shoul d either appeal Board decisions with which
it does not agree or accept the decision and apply it
equally to all its clients and not just those who
successfully appeal those deci sions.

FOOTNOTES

1Docunents reviewed by the hearing officer after the
heari ng, appear to indicate that no actual G A application
was received but rather that the petitioner was told before
appl ying that he would not be eligible. Neither party,
however, asserts that this matter is not ripe for review and
it will be treated as if the petitioner had actually filed
the application and received the witten denial. It should
be noted that the Board has on numerous occasions rul ed that
t he Departnent violates the due process rights of applicants
by di scouragi ng applications and making oral eligibility
det ermi nati ons. #H#H#



