STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,740
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The

i ssue is whether the petitioner is disabled within the neaning

of the pertinent regulations.1

FI NDI NGS OF FACT

The petitioner is a forty-two-year-old nman with a tenth-
grade education. He has worked in factories and as a
corrections guard. For the past several years he has
sust ai ned hinself as a sel f-enpl oyed | ogger.

The petitioner has a history of many and vari ous physi cal
and psychol ogi cal conplaints, as well as al cohol and drug
abuse. The nedical record contains several reports of
exam nations and testing done over the past few years (the
petitioner lived in New Hanpshire until 1991). Virtually al
physi cal tests, including neurol ogical and orthopedi c workups
have been negative. Sone of the petitioner's doctors have

suspected that the petitioner may suffer from chronic-fatigue

syndrome, but testing for this has been inconclusive.2 The
petitioner has al so seen several psychiatrists and ot her

ment al health counselors. He has been di agnosed as having a
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personal ity disorder and is currently being treated for
depression. Most of the nental health providers who have seen
hi m have generally credited nost of his physical conplaints.
However, in Novenber, 1991, a psychiatrist at the county
mental health service where the petitioner continues to
recei ve counseling stated that she felt the petitioner's
"primary diagnosis is antipersonality disorder and
mal i ngeri ng".

In a May, 1992, letter to the petitioner's |egal
representative, the petitioner's counselor (an MA ) offered
the follow ng summary of the petitioner's status:

This letter is intended to offer nmy opinion as to
whet her or not and to what extent [petitioner’'s]
psychol ogi cal condition affects his ability to generate
an i ncone.

| am sure that [petitioner] is a person who
experiences genuine pain and disconfort. And that his
inability to understand the cause of that pain is a
source of distress as is evidenced by his tendency to
easi |y adopt and capriciously change his framework for
understanding his pain. According to [petitioner's]
self reports, the synptons he experiences such as
fati gue, headaches, nausea, and swelling of his nuscles
prevent him several tinmes per week fromputting in a
days work. He also reports that on days when he is
able to work, he is often unable to work for nore than
four or five hours. |If there is a physical basis for
his various synptons, it has not been clearly and
definitely diagnosed to the best of ny know edge.

He reported several tines during sessions having
beconme physically ill (once with nausea and fai nt ness,
and once with an ache in his stomach) precipitated by
the topic of discussion, which had to do with his
relationships to famly and to others. He also
reported having becone ill at social gatherings when
they resenbl ed situations within his turbul ent
rel ati onshi ps. Besides the physical synptons,

[ petitioner] reported occasional insomia, nood sw ngs,
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and inexplicable fits of crying in public places.

| am not certain the degree to which these
synptonms are psychologically rooted. But it seens
clear that they are at | east exacerbated by his
psychol ogi cal state. And fromhis self reports, al

t hese synptons inpede his ability to work to his forner

capacity. [Petitioner] is also rather resistant to the

concept of psychol ogically rooted physical pain due to

a very strong work ethic. To him such a suggestion is

t ant amount to bei ng seen as | azy.

At the hearing the petitioner testified that on "good
days" he feels fine and can put in a full days work | ogging.

However, he states that on "bad days" he cannot do
anyt hing. According to records the petitioner says he has
kept since October, 1991, of his days at work, it appears
that the petitioner has averaged four to five days a week of
working three to four hours a day. He stated that he
reported a "profit" of $5,000.00 from his |ogging business
in 1991.

Based on the equivocal nedical record, determ ning the
petitioner's residual functional capacity is problematic, at
best. Another problemis that the petitioner's present work
activity is extrenely strenuous physically, yet tenuous
financially. Despite this, however, it does not appear that
the petitioner has ever attenpted to obtain |ighter work.
Even fully crediting his physical conplaints the evidence
sinply does not establish that the petitioner could not
perform sedentary or light work on a much nore regul ar and
sust ai ned basis than the | ogging job he now does part-tine.

The recent report (supra) fromthe petitioner's counselor--

who appears to be one of the nore supportive of the
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petitioner's past and present treating sources--states only
that the petitioner's synptons "inpede his ability to work
to his fornmer capacity". Although the petitioner was given
several nonths to do so, and had the assistance of | egal
counsel, he did not produce any clear nedical evidence that
he woul d be unable to performa full range of sedentary and
light work on a regular and sustained basis. Neither the
petitioner's testinony nor his deneanor was deened to be
convi nci ng enough to overcone this |lack of nedical evidence.
ORDER
The Departnent's decision is affirned.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol |l ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The federal regulations provide for a five-step

"sequential evaluation” in determ ning whether individuals
meet the above definition. 20 CF. R > 416.920. The first

step is whether the individual is working. |In this case, it

is arguable at the outset that the petitioner's present work
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constitutes "substantial gainful activity" (SGA). See 20
CF.R > 416.975. However, due to the nedical evidence
(supra) that the petitioner cannot performlogging work to
t he sane extent that an uninpaired individual could, it is
concluded that the petitioner's present work activity does
not constitute SGA |d.

The second step is the de m ninus "severe inpairnment”
test. The Departnent concedes that the petitioner suffers
froman inpairnent that limts his ability to perform sone
basic work activities.

The third step is whether the inpairnment neets or
equals the "listings” in 20 CF.R > 404, Subpart P,

Appendi x |. The petitioner nmaintains that he neets the

listings under either Sonotoform Di sorders (Sec. 12.07) or

Personal ity Disorders (Sec 12.08).3

As noted above, the recent nedical evidence (the
psychi atrists and counselors the petitioner has seen in
Vernont since |last sumer) is inconclusive whether the

petitioner even has a severe psychological inpairnment. O

t he recent psychol ogi cal assessnents of the petitioner, an
exam ni ng psychiatrist believes he is malingering and his
regul ar counselor is "not certain the degree to which these
(physical) synptons are psychologically rooted.” As the
petitioner points out, the record does contain other
psychol ogi cal eval uations that seemto credit his alleged

synptons and that offer specific psychol ogi cal diagnoses.
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However, the nost recent of these eval uations were done at
| east a year ago and stand in significant contrast to the
nore tinely evidence. The hearing officer allowed the
petitioner many nonths to obtain specific nedical opinions
froma current or recent treating source to support his
al l egations. The best the petitioner could offer was the
equi vocal report fromhis counselor, cited above. On the
basis of the recent nedical evidence it is, therefore,
concl uded that the petitioner does not neet the above
listings.

The fourth step of the evaluation process is whether an
i ndividual is precluded fromperformng his past work. In
this case, the Departnent concedes that the petitioner's
physi cal synptons preclude himfromdoing his past job as a

Iogger.4

This leads to the fifth, and final, step in the
eval uati on process--whet her the individual can perform ot her
j obs considering his inpairnents and his age, education, and
wor k experience. At this point the burden of proof shifts
to the Departnment to denonstrate the exi stence of other jobs
t he individual could do. However, before the Departnent
undertakes this burden it is up to the fact finder to
determ ne the individual's residual functional capacity in
light of the medical and any other evidence.

As noted above, the recent medical evidence indicates
either that the petitioner is malingering or that the

majority of his synptons are nore likely physical than
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psychol ogical in origin. It is therefore, concluded that
the petitioner has few, if any, significant psychol ogi cal
l[imtations on his ability to performunskilled work.

As for his physical limtations, the petitioner is
presently working part-tine as a | ogger--an extrenely
strenuous job. Mreover, he admts that his physical
synptons are exacerbated by the strenuousness of this work.

Not hing in the recent nedical evidence establishes that the
petitioner's synptons, whatever their cause, would preclude

the full-time performance of nost, if not all, unskilled
"light" or "sedentary" jobs. See 20 C.F.R > 416. 967.

Once it is determned that the petitioner has the
resi dual functional capacity to performa full range of such
wor k, the Departnment's burden of proving that such jobs are
avai lable to the petitioner (in light of his age, education,

and work experience) is nmet by reference to the appropriate
"grid regulations"--20 CF.R > 404, Subpart P, Appendix II

Rul es 201.24 and 202. 17.

On the nedi cal evidence, this was an extrenely cl ose
and difficult case. Frequently in cases such as this, a
| ack of specific medical evidence or a conflict in the
evi dence can be resolved in the petitioner's favor based on
the overall credibility of the petitioner's subjective

conpl aints and derreanor.5

Unfortunately for the petitioner
herein, this was not deened to be such a case. For all the

above reasons, the Departnent's decision should be affirned.
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FOOTNOTES

1The hearing officer in this matter concurs fully in
the board's findings of fact and concl usi ons of | aw.

2Apparently, a conclusive test for chronic fatigue
syndronme does not yet exist.

312.07 SOVATOFORM DI SORDERS

Physi cal synptons for which there are no
denonstrabl e organic findings or known physi ol ogi cal
mechani sns.

The required | evel of severity for these disorders
is nmet when the requirenents in both A and B are
satisfied.

A Medi cal | y docunented by evidence of one
of the follow ng:

1. A history of nultiple physical synptons of
several years duration, beginning before age 30,
t hat have caused the individual to take nedicine
frequently, see a physician often and alter life
patterns significantly; or

2. Per si st ent nonorgani ¢ di sturbance of one of
the fol |l ow ng:

a. Vi sion; or

b. Speech; or

C. Hearing; or

d. Use of a linb; or

e. Movenent and its control (e.qg.

coordi nation disturbance, psychogenic
sei zures, akinesia, dyskinesia; or

f. Sensation (e.g., dimnished or
hei ght ened) .
3. Unrealistic interpretation of physical signs

or sensations associated with the preoccupation or
belief that one has a serious disease or injury;

AND

B Resulting in three of the foll ow ng.

1 Mar ked restriction of activities of daily
[iving; or

2. Mar ked difficulties in maintaining social
functioni ng or

3 Defici encies of concentration, persistence or

pace resulting in frequent failure to
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conplete tasks in a tinmely manner (in work
settings or el sewhere); or

4. Repeat ed epi sodes of deterioration or
deconpensation in work or work-like settings
whi ch cause the individual to withdraw from
that situation or to experience exacerbation
of signs and synptons (which may include
deterioration of adaptive behavior).

12. 08 PERSONALI TY DI SORDERS:

A personal ity disorder exists when personality
traits are inflexible and nmal adapti ve and cause
either significant inpairnent in social or
occupational functioning or subjective distress.
Characteristic features are typical of the

i ndi vidual's I ong-termfunctioning and are not
limted to discrete episodes of illness.

The required | evel of severity for these disorders

is nmet when the requirenents in both A and B are
satisfied.

A. Deeply ingrained, mal adaptive patterns of

behavi or associated with one of the follow ng:

1. Secl usi veness or autistic thinking; or

2. Pat hol ogi cal | y i nappropri ate suspi ci ousness
or hostility; or

3. Qdditi es of thought, perception, speech and
behavi or; or

4. Persi stent disturbances of nood or affect; or

5. Pat hol ogi cal dependence, passivity, or
aggressivity; or

6. | nt ense and unstabl e interpersonal
rel ati onshi ps and i npul si ve and damagi ng
behavi or;

AND

Resulting in three of the foll ow ng:

living; or
Mar ked difficulties in maintaining social
functioning; or
Defici enci es of concentration, persistence or
pace resulting in frequent failure to conpete
tasks in a tinmely manner (in work settings or
el sewhere); or

4. Repeat ed epi sodes of deterioration or
deconpensation in work or work-like settings
whi ch cause the individual to wi thdraw from
that situation or to experience exacerbation

B
1. Mar ked restriction of activities of daily
2
3
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of signs and synptons (which may include
deterioration of adaptive behaviors).

4Although t he Departnent concedes that the petitioner
cannot do heavy work, the hearing officer deened the
petitioner's testinony and deneanor |ess than convincing in
assessing the degree even to which the petitioner's present
work activity is imted by actual nedical considerations,
as opposed to other factors such as weather and lifestyle
choi ces made by the petitioner.

5See, e.g., Fair Hearing Nos. 10,924, 10,834, 10,555,
10, 264, and 10, 018.
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