STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 736
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a forty-three-year-old wonan with a
hi gh school education. She has worked as a waitress and as a
hot el chanber mai d.

The petitioner suffers fromchronic asthma. She applied
for Medicaid in January, 1991, following at |east nine
energency trips to the hospital in the previous three-nonth
period. The Departnent (D.D.S.) concedes that she cannot
perform her past work.

The nedi cal evidence consists |argely of hospital
(emergency roon) records and clinical tests. 1In a report
dated July 18, 1991, the petitioner's treating physician
stated (on one of the Departnment's G A forns) that the
petitioner would be unable to work full tinme at any job and

that the "estimated duration of illness"” would be one year.1

In response to specific queries fromthe hearing
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officer, the treating physician, in a note dated Novenber
26, 1991, stated:

[Petitioner's] asthma is mld between exacerbati ons.
During severe attacks she is unable to work. Between
attacks she is capable of performng light or sedentary
j obs.

And, in a note dated Decenber 17, 1991, the sane
physi ci an st at ed:

[ Petitioner] has been experiencing asthma attacks on a
daily basis for approximately the past nonth. The
attacks are sonetines severe and can |last as |ong as
the entire day.

Based on the above it is found that the petitioner has
been i ncapabl e of any sustai ned enpl oynent since at |east
COct ober, 1990.

ORDER
The Departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as

fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In this case, a preponderance of evidence establishes

that the petitioner neets the above definition. Although
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the petitioner's problens appear to be episodic, it appears
she has been i ncapabl e of sustained enploynment of any type

2

since at | east Cctober 1990. The Departnent's decision is

rever sed

FOOTNOTES

1This assessment is uncontroverted by any ot her
exam ni ng nedi cal source.

2Inasrruch as it concedes that the petitioner cannot
perform her past work, the Departnment woul d have the burden
of proving the existence of alternative jobs the petitioner
could do despite her inpairnent and in |light of her age,
education and work experience. It is highly unlikely that
t he Departnent could show that there exist unskilled
sedentary or light jobs that woul d accombdate the
unpr edi ct abl e absent eei sm and t he extended periods of total
absence fromwork that the petitioner's condition would
i npose.
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