STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,732
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare termnating her A N F.C. benefits. The issue
is whether the petitioner was an "eligible caretaker relative"
of an "eligible child" within the neaning of the pertinent

regulations.1

FI NDI NGS OF FACT

The facts are not in dispute. Until June, 1991, the
petitioner lived with and was the sol e custodi an and car et aker
of her el even-year-old son. The petitioner and the child's
father were never married. In April, 1991, a custody order
was entered giving the petitioner |egal custody of the child
with the father having visitation rights one evening and one
over ni ght per week.

On June 18, 1991, the father did not return the child
froman overnight visit and filed a "Relief from Abuse”
petition against the petitioner in Famly Court alleging that

the petitioner had neglected the child. The Court entered an

ex-parte order finding "abuse"2 by the petitioner and granting
the father tenporary custody, and setting a further hearing in

the matter for June 27, 1991.
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A brief hearing was held on the matter on June 28,

1991. At that time the Court orally continued the matter to
July 10, 1991 and continued custody with the father. The
Court's docket entries show that on July 3, 1991, the
parties stipulated to continue the matter until August 5,
1991, and the Court approved. On July 9, 1991, the Court,
apparently on its own, cancelled the August 5, 1991, hearing
date and, sonetine later, the hearing was reschedul ed for
October 24, 1991. Al the while, the father continued to
have | egal and physical custody of the child.

Sonetinme in July, 1991, the Departnent notified the
petitioner that her AN F.C. grant wuld close as of August
1, 1991, because the child no I onger resided in her hone.

A full custody hearing was held in Fam |y Court on
Cct ober 24, 1991, after which tenporary custody remai ned
with the father until the Court issued its opinion. 1In a
deci si on dated Decenber 2, 1991, the Court returned
per manent custody of the child to the petitioner. However,
the child refused to return to live with the petitioner and
remained with the father. Apparently S.R S. becane invol ved
and proceedings in Juvenile Court were initiated. However,
on March 19, 1992, the parties stipulated that the
petitioner would "relinquish custody" of the child to the
child's father. On March 27, 1992, the Famly Court
incorporated the terns of the parties' stipulation into an
Order giving the father custody of the child.

The petitioner concedes that she did not have | egal
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custody of the child from June 18 through Decenber 2, 1991,
and again after March 27, 1992, and that she has not had
physi cal custody of the child since June 18, 1991. However,
she maintains that she remained eligible for ANF.C after
July 31, 1991, because she continued to "naintain a hone"
for the child.

It does not appear that the child s father or anyone
el se applied for or received AN F.C. in the child s behalf
at any time during the period in question.

ORDER
The Departnent's decision is affirned.

REASONS
WA M > 2242.2 defines an "eligible parent” for

A NF.C as "an individual who . . . lives in the sane

household with one or nore eligible . . . children.” WA M
5> 2302.1 includes the follow ng provision regarding

"resi dence":

Federal and State | aw (section 406 of the Soci al
Security Act; 33 VSA 2701 and 2702) require that, to be
eligible for public assistance (ANFC), a dependent
child shall be living with a relative in a residence
mai nt ai ned as a hone by such relative(s), unless the
child is commtted by a Juvenile Court to the care and
cust ody of the Comm ssioner of Social Wlfare and

pl aced in foster care (ANFC FQC)

A relative may apply and be found eligible to receive
ANFC on behalf of a child who is not yet in the hong;
recei pt of such assistance shall be conditioned on the
child's comng to live with the relative within 30 days
after receipt of the first paynent.

"Honme" is defined by WA M > 2302.12 as foll ows:

A "honme" is defined as the famly setting maintained,
or in process of being established, in which the



Fair Hearing No. 10,732 Page 4

rel ati ve assunmes responsibility for care and
supervision of the child(ren). However, |lack of a
physi cal honme (i.e. customary famly setting), as in
the case of a honeless famly is not by itself a basis
for disqualification (denial or term nation) from
eligibility for assistance.
The child(ren) and relative normally share the sane
househol d. A "home" shall be considered to exist,
however, as long as the relative is responsible for
care and control of the child(ren) during tenporary
absence of either fromthe customary famly setting.
The board has held that the "key factor” in determning
eligibility under the above regul ations is whether the
parent has "continued responsibility for day to day care of
the child.” Fair Hearing No. 9282. 1In this case there can
be little argunent that as of June 18, 1991, the day the
petitioner |ost both physical and |egal custody of the child
to the child s father, the petitioner ceased to have such

"conti nued responsibility."3

The petitioner's argunent that "tenporary" orders of
cust ody should not sever ANF.C eligibility appears to
rely largely on court cases in which children have been
tenporarily renmoved froma recipient's hone and placed in

the custody of a social services agency. See petitioner's

Menor andum pp. 2-3.4 These cases can be readily
di stingui shed fromthe situation herein, where one natural
parent of a child | oses | egal and physical custody of that

child to the other natural parent. Cdearly, as of June 18,

1991, it was the child's father--not the petitioner--who had
both | egal and physical responsibility for the care and

control of the child.
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Even though the father obtained custody under a
"tenporary order", as of June 18, 1991, the length of tine
he woul d continue to retain custody was entirely a matter of
specul ati on. Upon obtaining even tenporary custody of the

child on June 18, 1991, had the father applied for A N F.C
he surely woul d have been found eligible under WA M 3>

2242.2, 2302.1, and 2302.12, supra. Federal regulations are
clear that A N.F.C. benefits cannot be paid concurrently to

caretaker relatives of the same child who reside in
different hones. 45 CF. R 5 233.90(c)(2)(i). The fact

that the father did not, in fact, apply for A N F.C does
not alter the conclusion that the petitioner was ineligible
for benefits during this period.

Even though the petitioner maintains she continued to
“maintain a hone" for the child during his absence, it mnust
be concl uded that, under the circunstances (i.e., a court
order that had changed custody of the child to his natura
father until further order of the court), she did so in the

hope--rather than in a legally-entitling expectation--that

the child would be returned to her in the near future.
Contrary to the petitioner's assertion, as of June 18, 1991,
t he Departnent (and the board) had no factual or |egal basis
what soever to "presune” that the petitioner would "continue
to be responsible for the child for the purposes of

mai ntai ning a hone" or that the child s absence fromthe
petitioner's home woul d, indeed, be "tenporary." (See

petitioner's menorandum p. 2.)
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One can synpathize with a parent with limted i ncone
and resources who, by losing | egal custody of a child, |oses
not only physical custody of the child, but also the neans
(via continued eligibility for ANF.C.) to provide a "hone"
for that child (and, perhaps, herself) in the future. This
is a problemthat the Famly Courts can and shoul d consi der

> In this case,

when they meke tenporary custody orders.
however, it was the Court--not the Departnent--that

determ ned that the petitioner would no | onger have day to
day care and responsibility for the child. The Departnent
and the board sinply cannot be placed in the position of
having to judge the nerits of one parent's claimto custody
by determ ning how long a "tenporary order"™ of custody is
likely to remain in effect. Once a court has awarded
custody to anot her parent or caretaker relative--even on a
"tenporary" basis--and once that other parent or relative
has assunmed physical custody of the child, the regul ations

(supra) are clear that the parent who has |ost custody is no

| onger eligible for A.N.F.C.6

The Departnent's decision is, therefore, affirned.7

FOOTNOTES

1C‘opies of Menoranda submitted by the parties were
considered to the Board.

215 V.S. A > 1101 includes "neglect"” under the
definition of "child abuse.™

3The petitioner cited the board's ruling in Fair
Hearing No. 9282 as support for her position herein.
However, in Fair Hearing No. 9282 the board's decision was
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based entirely on the petitioner's collateral attack on the
|l egal validity of an out-of-state custody order--not on the
fact that the order was "tenporary."

4These cases raised the issue of whether the social
servi ces agencies involved were foll owi ng federa
regul ations requiring that such agencies strive to reunify

famlies. See 42 U S.C. > 671(a)(15). (One of the cases
cited by the petitioner, Roberts v. Perales, 545 NYS 2d 665
[1989], was recently reversed on appeal. [1d, 573 NYS 2d 76
[ App. Div. 1991].)

5It m ght al so constitute the basis of a clai magai nst
S RS in cases where it has renoved a child from an
A.N. F.C. household (see footnote 4, supra).

6For the petitioner, who denied abusing the child and
who was ultimately vindicated in court, the result herein
appears harsh. However, one nust al so consider the
ramfications if the shoe were on the other foot. |If the
petitioner was the parent who had obtained "tenporary
custody" after a finding of abuse, should she not be
eligible for ANF.C during a protracted | egal battle that
follows such a "tenporary" order--whether or not she is
ultimately awarded "permanent" custody"?

7The petitioner did not reapply for ANF.C after
Decenber 2, 1991; and the petitioner's attorney orally
informed the hearing officer that the petitioner does not
Wi sh to separately argue AN.F.C eligibility as of Decenber
2, 1991--the date of the Famly Court's Order that returned
custody of the child to her. Therefore, the board need not,
and this decision does not, consider whether by virtue of
that Order the petitioner was eligible for ANF.C as of
t hat date.
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