STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,711
g
)
Appeal of )
| NTRODUCTI ON

The petitioner, a disabled person who has been found
eligible for Vocational Rehabilitation Services, appeals the
provi sions of the Individual Witten Rehabilitation Program
whi ch the Departnment has proposed as not properly identifying
his disabilities and not containing services he believes are
necessary to his obtaining and retaining enpl oynent.

FI NDI NGS OF FACT

1. The petitioner is a forty-one-year old man who
holds a B.A. in liberal arts which he received in 1973, a B.S.
in economics with a mnor in conputing which he received in
1978 and a nasters degree in business adm ni stration he
received in 1987. He has passed a board exam nation to becone
certified as a public accountant. However, the petitioner
cannot becone Board certified until he conpletes a one to two
year internship requirenment in which he perforns various
accounting tasks under the supervision of a qualified
account ant .

2. In the alnost five years since he received his
master's degree, the petitioner has been unable to obtain

any permanent full-tinme enploynent as an accountant (which
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woul d allow himto neet the above requirenent) despite
repeated attenpts to seek enploynment in his field. 1In spite
of assistance in the past fromthe Vocational Rehabilitation
Division of the State of New York, the petitioner has only
been able to obtain tenporary jobs as an accountant, usually
t hrough an intermedi ary such as a tenporary enpl oynent
agency.

3. The evi dence shows that the petitioner's job
performance has been satisfactory during these short stints
and that he possesses the necessary professional skills to
work as an accountant. The petitioner did not need any
speci al equi pment to successfully conplete his tenporary
pl acenent s.

4. The process of obtaining enploynment with an
accounting firmor corporate accounting office is a highly
conpetitive one which requires certain basic credentials
(such as training and certification) and which takes into
account qualifications such as academ c performance and
class rank as well as other nore subjective criteria such as
pr of essi onal denmeanor and the ability to comruni cate and
work with others. The petitioner has sent his resune to
many accounting firnms seeking enploynent but only
occasionally is even granted an interview. The petitioner
believes that his failure to get interviews or to obtain
enpl oynment is based on the fact that it took himlonger than
usual to obtain his degree, (five years full-tinme for the
M B. A ) that his performance was not outstandi ng (B average)

and that he | acks professional recommendations. In
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addi tion, the many years which have passed wi t hout
meani ngf ul enploynment in his field continues to exacerbate
his ability to obtain enploynent. Finally, the petitioner
believes that his inability to conmunicate well in a social
context has put people off in interviews. He describes his
inability to break into a job and prove that he can do it as
hi s bi ggest obstacle to enpl oynent.

5. The petitioner has several |earning and enotional
probl ens which stemfromearly childhood. He has been
nmedi cal | y eval uated on many occasi ons and the nedi cal
evidence clearly indicates that the petitioner suffers from
a learning disability which affects his ability to take in
and process auditory information and which interferes with
his ability to organize and renmenber information. He also
has a high degree of distractibility and an inability to
communi cate effectively in English as indicated by his
frequent m susage of words, backwards witing, msspelling
of conmmon words and sl owness in processing witten work.
Neverthel ess, the petitioner is a bright person with nmany
strong aptitudes, especially in nechanical and nmat hematic
ability and organi zing and perceiving visual nmaterial.
These strengths are in large part credited as the reason he
has achi eved the | evel of success he has. 1In spite of his
disabilities, he was able to conplete his master's degree
al though it took himfive years instead of the usual two,
and al though he needed a series of accommpdati ons such as
getting extra tinme for projects, the use of tape recorders,

conputers and cal culators to avoid auditory input and extra
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help with organi zation. He was able to pass his Board exam
in a normal nunber of sittings through accommodati ons
allowing for extra tine and use of conputers during testing.

6. The petitioner also suffers fromlong term
depressi on and an obsessive conpul sive personality disorder
which is either the result of or at least intertwined with
his learning disability. Professionals who have assessed
him including his current treating psychot herapist, have
identified his characterl ogi cal and enotional problens as
being the primary, or at least initial, hurdle to his
obtai ning enpl oynent. That is because his personality
di sorder manifests itself in ways which directly interfere
with his social and occupational success, such as his
inability to initiate rapport, deal tactfully with people,
and follow other's leads. He also is perceived to be
excessive in terns of persistence and denands.
Psychot herapy to deal with these problens has been felt to
be essential by nearly all professionals who have dealt with
himin the past and he has nade a good deal of progress in
the last year with therapy. H s current treating therapi st
believes that due to long termtherapy his current
psychol ogi cal state is not now "so severe that it would keep
himfromholding a job if he could find one".

7. Even though the petitioner's personality disorders
are the nost obvious inpedinent to his enpl oynent, the nost

per suasi ve nedi cal evidence indicates that the psychol ogi cal
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problenms will not be alleviated until the underlying or
acconpanying learning disability is dealt with as well. Only
then will the petitioner be able to fully engage in sone

sort of gainful activity which is conmmensurate with his
skills and abilities. The treatnent trend in the past has
been toward conpensatory techni ques applied to his actual
situation and sone general renmediation. A recent evaluating
psychol ogi st (Dr. G udge) described conpensatory techni ques
with regard to his communication ability as "nore likely to
be productive than attenpting to inprove general or gl obal
witing skills". He continued that the petitioner needs
"support in the area of job placenent which specific jobs
can then be evaluated for the purpose of assisting the

enpl oyer to understand and help with conpensating for the
petitioner's difficulties.” The medical evidence devel oped
by the Department offers no clear picture as to whether
remedi ation is actually hel pful to the petitioner with one
eval uati ng psychol ogi st even suggesting that it mght be
"too late" for that.

8. In April of 1990, the petitioner applied for
services fromthe Vernont Division of Vocational
Rehabilitation asking for assistance in getting an entry
| evel professional job as an accountant. The petitioner was
t hen eval uated by the Departnent over a period of about six
nmont hs using both witten assessnments previously done by the

New Yor k Departnent of Vocational Rehabilitation and sone
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new ones purchased by them The Departnent concluded from
t hese evaluations that the petitioner met the criteria for
eligibility on Cctober 1, 1990 primarily because of an
"obsessi ve-conpul sive personality disorder” and secondarily
because of "devel opnental receptive | anguage di sorder”

9. The petitioner was provided with a certificate of
eligibility which detailed his handi caps, established the
functional limtations, and generally laid out the services
to be provided and the expectations for both parties. A
copy of that docunment is attached hereto as Exhibit One and
i ncorporated herein by reference. On Cctober 10, 1990, the
petitioner was presented with a proposed witten
rehabilitation plan which is attached hereto as Exhibit Two
and i ncorporated herein by reference.

10. In essence, the Departnent determ ned that the
petitioner had general difficulty in reading and witing
Engl i sh and | anguage functioning; restricted nobility and
capacity for exertion due to his obesity; special vocational
barriers due to his brief work history, presentation to
enpl oyers, need for enploynment accommobdations; and finally,
severe personality problens which would interfere with his
ability to cooperate with rehabilitation efforts and to
performhis job duties. Wth regard to his physi cal
probl ens, the petitioner was found to need the services of a
doctor to nonitor his weight, and bl ood gl ucose nonitoring

after his enploynent. He was also referred to Overeaters
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Anonynous. Hi s psychol ogi cal problens, including intrusive
and demandi ng behavior, were identified as his greatest
barrier and were to be addressed by individual and group
psychot herapy. Sone of these services were to be paid for
by V.R and sone through the petitioner's wife's health
insurance. Wth regard to vocational barriers, the
petitioner was al so offered job interview ng training and
referral to agencies involved in job referrals, advocacy and
medi ation with or for himw th an enployer to clarify job
performance, and assistance in deferring | oans and cash
assistance with paying for future professional testing and
certification. The petitioner was not offered any renedi al
services with regard to his learning disabilities but was
offered up to $3,000. 00 of support for goods or services
needed to performas an accountant including | eased adaptive
equi pnent to conpensate for his deficits for a three nonth
period to allow himto denonstrate his ability to retain
enpl oyment with a possibility of future purchase. These
| atter services, however, would only be provided once the
petitioner had obtained enpl oynent.

11. The petitioner rejected the plan because it did
not offer renmedial services for his learning disability, did
not provide himw th adaptive equi prent which he feels he
needs before getting a job, and did not provide for
sufficient assistance with job placenent. The petitioner

requested an admnistrative review which was held in March
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of 1991.

12. Specifically, the petitioner feels he needs
equi pnent beyond that of an ordinary accountant which wll
present information in a visual and enpirical way. He has
asked for a |arge screen conputer nonitor (and a | arger
conputer to drive it), a pocket tape recorder with | ow
distortion for recording instructions, spell check, grammar
check and a voice in/voice out feature for his conputer. He
feels that he will be able to do a better job and neet
production norns if he has this equipnment which is estinated
to cost about $30,000.00. ($15,000.00 for the hardware, and
$15, 000. 00 for the software.) The petitioner also believes
that he needs both renediation in communicating and extra
help in obtaining a job because his interviewing skills and
general communication abilities are so weak. He would like
V.R to find the jobs, knock on the door, present his
resunme, explain his situation and guarantee that he will be
supported in his endeavor.

13. After an adm nistrative review, the Departnent
agreed to renegotiate and nodify the plan with the
petitioner by adding ten sessions in neurolinguistic
training, although it still takes the position that the
| earning disabilities are a m nor problemwhich do not
seriously inmpair his ability to obtain enploynent. The
Departnment points to his ability to finish a master's

degree, a board test and performin his field when enpl oyed
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in support of its position. It also takes the position
(after having the nmatter reviewed by a rehabilitation

engi neer) that the petitioner, who al ready has a conputer,
does not need further adaptive equipnent to get a job

al though it agrees sone equi pnment nay be needed to retain
enpl oynment if and when he succeeds in obtaining the sane and
t he enpl oyer does not choose to provide it. The Departnent
woul d review the request for equipnment after enploynment with
a $3,000.00 limt in mnd, ($2,500.00 for equipnent and
$500. 00 for engineering services). The Departnent believes
it is nost appropriate to conpensate for the problens which
the petitioner finds at the workplace rather than focus on
remedi ation in the abstract.

14. The petitioner rejected this "final offer” (which
is attached as Exhibit Three and incorporated by reference
herein) of the Departnent and refused to sign the plan. H's
rejection was taken as a refusal of services and pronpted
the Departnent to close his case. Wen he appeal ed t hat
deci sion his case was reopened pendi ng the outcone.

15. The petitioner is resistant to suggestions that he
take | ower |evel jobs such as bookkeeping or clerical jobs
because he has skills which overqualify himfor these jobs
and because he needs neani ngful accounting work to actually
become certified as an accountant. He is also worried that
he has | arge student |loans to pay and that he is not

currently getting a defernent because he is not actually
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participating in a V.R program He bl anes the Depart nent
for not getting hima deferral pending the resolution of
this matter but has not made it clear what request or
refusal s have been made al ong these |ines.

16. In preparation for the appeal, the petitioner
hired a consultant who is a psychol ogi st and expert in the
field of special education to evaluate his needs and to
propose a plan for future "treatnment of his disabilities".
In addition to psychot herapy and physical health services,
she recomrended | anguage therapy, cognitive training and
neurol i ngui stic progranmm ng on a weekly basis for at |east a
year to renediate the petitioner's program At
approxi mately $60. 00 per session, the psychol ogi st estinmated
t hat these services woul d cost sonething under $10, 000. 00
for one year and may need to be extended beyond that. The
psychol ogi st did not testify, however, why these specific
services mght be necessary to the petitioner's obtaining
enpl oyment as an accountant nor did she testify to the
i kelihood that they woul d successfully prepare the
petitioner to take a job in accounting. Neither did she say
why the Departnent's current proposals to provide
neurol i ngui stic training were inadequate. She did not
conpare her plan to that of conpensatory services matched to
a specific job although she indicated in her report that
cl ear delineation of a career should occur before

"expenditure of a great deal of tine and noney in equi prent
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that is nore specifically geared or oriented to one type of
enpl oyment”. It cannot be found, therefore, based upon the
above testinony that the recommended renedi al services are
necessary to the petitioner's either obtaining or retaining
enpl oynent .

17. Based on all the above evidence, it is found that
the petitioner needs psychotherapy on an ongoing basis in
order to mnimze the serious inpact of his personality
di sorder or his ability to obtain and retain enpl oynent.

18. It is also found that the Departnent has failed to
identify the extent of the petitioner's learning disability
and the inmpact it is likely to have on his enploynent. The
evi dence indicates that the petitioner may very well need
conpensati on on renedi al services to performa specific job
but his ability to performsuch jobs in the past wthout
such services nakes it inappropriate to conclude at present
that he does. Such assessnent will have to be done by the
Department after it fully identifies his disabilities and
may ultimately only be accurately determ ned in the context
of any actual job he may get.

19. The evidence clearly shows that in spite of years
of trying and the assistance of V.R in New York the
petitioner has and will very likely continue to have a
serious problemw th obtaining enploynment. It is found that
the petitioner cannot obtain enploynment w thout the

Departnment’'s intervention in identifying and devel opi ng j obs
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for himand persuadi ng suitable enployers to take a chance
on him Al the parties agree that the petitioner's nost
obvi ous problemis obtaining an opportunity to show that he
can, with or without further assistance, do the job. The
petitioner has serious professional obstacles in his |ack of
a work history which will undoubtedly only be overconme with
the direct assistance and backing of V.R through its
contacts with potential enployers and networking ability.
After all these years of attenpt and failure, the petitioner
can no | onger be expected to obtain a job through his own
efforts or even with the background support of the
Depart nment .

ORDER

The Individual Witten Rehabilitation Programis found
to be inadequate and is remanded to the Departnent to nake
nodi fications in accordance with the above findings.
Specifically, in addition to the services al ready proposed
(including the neurolinguistic training in the amended
|. WR P.) the | . WR P. nust:

1. More fully and accurately describe the
petitioner's learning disability and the inpact it will have
on his enploynent as an accountant by incorporating
i nformati on contained in existing nmedical and psychol ogi cal
reports.

2. O fer services to either renedi ate or conpensate

for any identified |imtations caused by his | earning
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di sorder, the specifics of which may need to be deferred
until the petitioner actually obtains enploynment and faces
parti cul ar probl ens.

3. O fer placenent services which involve a greater
| evel of counsel or assistance including, but not limted to,
direct contact with potential enployers, job devel opnent and
appearance at interviews with the client to overcone the
substantial handi cap presented by the petitioner's long term
interview failure and | ack of work experience. The
counsel or assigned to this case should be a person
know edgeabl e in both | earning and enotional disorders.

4. The petitioner's request that he be granted
speci fic conmputer equi pnent and renedi al courses totaling

about $40, 000. 00 should be denied at the present tine

because the petitioner has yet to show that any of those
services are necessary to his obtaining and retaining
enpl oynent .
REASONS

The Departnent of Vocational Rehabilitation has adopted
regul ations for carrying out the mandates of 29 U S.C. > 701
et. seq., the federal statute whose goal is "to devel op and
i npl enent, through research, training services, and the
guar antee of equal opportunity, conprehensive and
coordi nated prograns of vocational rehabilitation and
i ndependent living". The Departnent's regulations require

that as part of the certification of eligibility process,
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di sabilities be docunented and functional |imtations which
present substantial handi caps to enploynment be identified.
V. R Manual 107.2. The regulations also explicitly
recogni ze that substantial handi caps to enpl oynment nay exi st
due to "related factors such as . . . educational or
experience deficits, . . . and unstable work record”. V.R
107.1(2). Once eligibility is determ ned, a plan nust be
set up with services which can neet those needs. V.R 110
and 112.

By regul ation, each plan for regular services nust
contain a placenent service as "placenent in suitable
enpl oynment is the goal toward which the entire
rehabilitation effort is ained". V.R 120.2. The types of
pl acenent services range fromguiding and referring clients
to appropriate jobs all the way to the identification of
potential enployers and the devel opnent of specific jobs for
clients. V.R 120.3.

The regul ations give the Departnent the authority to
determ ne the appropriate service to neet the need and pl ace
ceilings on the duration and cost of nedical services and
equi pnent. See V.R 116.8 (nedical services) (%$65.00 per
session and a nmaxi mum of 10 sessions, but no cap if
extension is warranted) and V.R 305.5 (equi pnent to be
capped at $2,500.00). Exceptions may be nade to these
ceilings if certain conditions are nmet which relate to their

necessity to obtain or maintain enploynent and the
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reasonabl eness of doing so. See V.R 116.8(F) and V.R
305. 7(2) .

In this case, the Departnent has not thoroughly
identified the extent of the petitioner's |earning
disability and how it may inpact upon his enployability.
Wil e the Departnment may be correct in its assessnment that
the petitioner's personality disorder is the principal
obstacle to his obtaining enploynent, his other disabling
probl ens cannot be ignored, both because they may be causing
his personality disorder and because they thensel ves may
have sone inpact. The regulations cited above clearly
require that the disabilities correctly and thoroughly
identified and assessed in terns of their inpact on
enpl oyability.

Once the petitioner's functional deficits due to his
| earning disability have been identified, the Departnent
will have to determ ne how they can be aneliorated. The
evi dence at present does not meke it entirely clear how
these deficits will inpact on the petitioner's enploynent as
an accountant. On the one hand it is clear that the
petitioner had difficulty in school due to his |earning
disability. On the other hand it is very uncl ear whether
these disabilities have posed significant problens for the
petitioner in performng as an accountant for short periods
in the past. The exact inpact and remedy nay not becone

clear until such tinme as the petitioner gets a specific
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accounting job. Certainly his need for "state of the art"”
conput er equi pnent cannot be determined until he gets a
particul ar job and knows what equi prent his enpl oyer m ght
make available to him

There is probably little doubt that the conputer
equi pnent and perhaps even the renedial services requested
by the petitioner would make it easier to do his job. The
petitioner, however, has presented no |egal authority that
V.R is required to purchase services which nakes a job
easier for the petitioner. The provision of those services
by V.R hinges by | aw upon whether they are "necessary" to

the petitioner's obtaining or retaining enploynment. 29
US C > 723. It cannot be said based on the evidence here

that the services requested by the petitioner are
"necessary" to that end.

It can be found, however, that the provision of sone
nore intensive placenent services is necessary for the
petitioner to obtain enploynent. The evidence clearly shows
that the petitioner has had no success in persuadi hg anyone
to enploy himas an accountant on a pernmanent basis in spite
of his qualifications and many attenpts over a nunber of
years. The Departnent has already identified his |ack of
experience and work history as a serious obstacle to the
petitioner's enploynent, as well as his |ack of
i nterpersonal skills. As such, the Departnent's plan to

provide interviewng training and referrals to himas a
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pl acenent tool falls woefully short of what he needs. The
Department has the authority to and can provide job
devel opnent and pl acenent services to the petitioner and
shoul d do so. The counselor's belief that it is
i nappropriate to intervene with enployers for persons with
prof essional skills nay be a good general proposition but it
is not an idea which is viable in a case as extrene as this
one. It is appropriate and essential for the Departnent to
be extrenely involved in finding and persuadi ng an enpl oyer
either in governnent, non-profit on private sectors, to
enpl oy the petitioner as an accountant. The Depart nent
clearly has the authority and the obligation to do so. V.R
120. 3

Finally, the petitioner has argued that the Departnent
has failed to provide his creditors with verification of his
i nvol venent with V.R for the purpose of the defernent of
his loans. The I.WR P. shows that that Departnent has
agreed, and presumably will still agree, to do this for the
petitioner. However, the petitioner's refusal to agree to
or sign the |.WR P. has essentially tied the Departnent's
hands with regard to providing any service or verifying that
he is a V.R programparticipant. Certainly the petitioner
coul d have requested that the Departnent verify that he had
appl i ed and been accepted for services and was involved in
an appeal regarding his vocational program However, there

is no evidence that he ever made such a request of the
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Departnment. Therefore, it cannot be concluded that the

Departnment's actions were wongful in this regard.

10.
11.

12.
13.
14.

15.

o o A~ W N Pe

PROPOSED RULI NGS ON DEPARTMENT' S
REQUEST FOR FI NDI NGS OF FACT

G ant ed.

G ant ed.

G ant ed.

G ant ed.

G ant ed.

Eligibility of individuals for services criteria
are found in this section.

G ant ed.

G ant ed.

G ant ed.

G ant ed.

This is a |l egal argunent, not a finding of fact.
The hearing officer disagrees that job devel opnent
is not part of services which V.R can offer under
its regulations. See V.R 120.3

G ant ed.

G ant ed.

This is a |l egal argunent, not a finding of fact.
However, it does appear to be supported by the
regul ati ons.

Ganted as to all but the first sentence which is
not entirely factually correct. Standards for

wai vi ng maxi muns are specifically set forth in the
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V. R regul ations.

16. G ant ed.

17. G ant ed.

18a. G anted as to the first three sentences but denied
as to the final sentence. This represents a |egal
argunment rather than a factual finding. There is
no $1, 300.00 CAP in Regul ation 116. 8E

18b. G anted.

19. G ant ed.

20. G ant ed.

21. G ant ed.

22. G ant ed.

23. G ant ed.

24. G ant ed.

PROPOSED RULI NGS ON DEPARTMVENT' S REQUEST FOR RULI NGS OF LAW

1. G ant ed.

2. Denied - there is no dollar cap on such therapy
in the regul ati ons.

3. Denied in that it failed to fully identify the
extent of petitioner's learning disability, its
i mpact upon his enploynent and the services which
may be needed to aneliorate the problens; and in
that it failed to provide services necessary to

assi st the petitioner in obtaining enploynent.
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Granted with the qualification that the petitioner
has failed to show that he needs such services at
present but may be able to do so when he obtains
enpl oynment and his needs are better delineated.
Deni ed. The great weight of credible evidence
indicates that the petitioner's personality

di sorder stens fromthe long termeffects of his
| earning disability and that the underlying

di sability needs to be treated along with the
personal ity disorder and nmay pose substanti al
probl ens as wel | .

G ant ed.

RULI NGS ON THE PETI TI ONER' S PROPOSED FI NDI NGS OF FACT

N o o bk~ 0D

G ant ed.

G ant ed.

G ant ed.

G ant ed.

G ant ed.

G ant ed.

Granted with the clarification that the therapi st
still feels that his enotional problens interfere
with his social and occupational success.

G ant ed.

G ant ed.
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10. G ant ed.
11. G ant ed.
12. Granted al though he al so nade definite findings

13.
14.
15.
16.
17.

18.
19.
20.

that certain of the petitioner's goals, such as a
conputer dictionary, could he net with |ess
expensi ve hardware and software.
G ant ed.
G ant ed.
G ant ed.
G ant ed.
Denied. The first sentence reflects the
petitioner's opinion but the hearing officer does
not recall any testinony with regard to the
Technol ogy Act Loan.
G ant ed.
G ant ed.
G ant ed.

CONCLUSI ON OF LAW

G ant ed.

G ant ed.

Deni ed.

Ganted as to the first and third sentence.
Deni ed as to the second sentence.

Deni ed.

Deni ed.

###



