STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,671
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner has resources in excess of the
regul atory maxi mum

FI NDI NGS OF FACT

The petitioner applied for Medicaid in July, 1991. She
is an elderly woman who, at that time, had entered a nursing

1 Pursuant to its application procedures the Departnent

hone.
sought to verify the amount of noney the petitioner indicated
was held in accounts in |ocal banks. |In response to the
Department, one bank indicated that the petitioner held two
accounts (one checking, one savings) jointly with her adult
daughter that totalled $2,842.73. Another bank indicated that
the petitioner held $16,771.96 in a C.D. as "trustee" for her
four adult children (another child naned on the account is
deceased). The dispute in this case centers on the latter
account --the $16,771.96 C. D.

The evi dence indicates that the petitioner opened this

account on March 30, 1981, with a deposit of $14,971.30. The

petitioner and her children maintain2 t hat $9, 000.00 of this
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account was noney left to the petitioner's husband by his
sister; and that when the petitioner's husband died, the
petitioner placed the noney in this account to be held "in
trust” for the children. It was not explained where the
remai ning $5,971.30 of the initial deposit came from

The evi dence al so shows that the petitioner nmade
several sizeable withdrawals fromthis account between 1981

and 1991.°3

The petitioner's son admtted that the
petitioner used this noney for her own benefit, but stated
that she had the "perm ssion” of her children to do so.
However, other than the C D. passbook, itself, the
petitioner produced no credible evidence (e.g., a trust
instrument or a will fromeither her husband or sister-in-
law) to support a finding that the petitioner's children
ever had a "vested interest” in any of the noney in the C D
The hearing officer specifically advised the petitioner
(and gave her attorney additional tine) to produce sone
docunentary evidence of the petitioner's claim She neither
did so nor offered an explanation as to why this would not
be available. At best, the testinony of the petitioner's
son and the "affidavit"” of the petitioner (if adm ssible)
are vague and inconclusive. Because their allegations are
so patently self-serving, in the absence of any objective

corroborati on what soever they cannot be deened sufficient to

carry the petitioner's burden of proof in this matter.
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It cannot, therefore, be found either that any of the
nmoney initially deposited in the C. D. account was not the
petitioner's or that the petitioner does not continue to
have | egal access to this noney at her discretion.

ORDER
The Departnent's decision is affirned.
REASONS
The Medicaid resource maxi mumis $2,000.00. Medicaid

Manual (MW > M 230, Procedures Manual > P-2420 C

Regarding "Trusts", MM > M 237 provi des as fol |l ows:

Trusts (or simlar |egal devices) which have been
establ i shed by an applicant/recipient or his/her spouse
with the applicant/recipient as the beneficiary, are
counted only to the extent that the trustee could

di sburse the assets if he/she exercised his/her ful

di scretion under the terns of the trust. The assets
are counted whether or not the trustee exercises

hi s/her full discretion. Anounts actually distributed
under the ternms of the trust are counted as incone
and/ or resources under the regular rules of the

Medi caid program An exception to the rule described
above is a trust which was established by the will of
the applicant/recipient's deceased spouse. In this

i nstance the assets of the trust shall only be counted
as available to the applicant/recipient if the terns of
the trust permt the trustee to use the assets for the
applicant/recipient's mai ntenance and/ or nedi cal needs.

Trusts established by persons other than the

applicant/reci pient or his/her spouse are counted as a

resource if the terns of the trust permt the

applicant/recipient to revoke the trust or to have

access to the trust without trustee intervention.

As noted above, there is no credible evidence that at
the tinme the petitioner opened the C.D. any of the noney she
deposited was not her own. This being the case, the lawis

clear as to the status of such an account. I n Reynol ds v.

Shanbeau, 140 Vvt. 317, 320, (1981) the Vernont Suprene Court
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hel d:

Savi ngs account trusts created by a person's
deposit of her own noney in her own nane as trustee for
anot her, standi ng al one, do not establish an
irrevocable trust during the lifetime of the depositor,
but rather a "tentative trust" revocable at the will of
t he depositor and term nable by the death of the
beneficiary prior to the death of the depositor.
Annot., 64 A L.R 3d 221 (1975); Restatenent (Second) of

Trusts > 58 (1959). The "tentative trust" does not

vest absent an unequi vocal act or declaration by the
depositor-trustee conpleting a gift of the noney to the
beneficiary, and thereby making the gift irrevocabl e.
In re Totten, 179 N. Y. 112, 71 N.E. 748 (1904). The
burden is on the naned beneficiary to prove a conpleted
trust for his benefit. Tyree v. Otiz, 127 Vt. 177,
184, 243 A 2d 774, 778 (1968); Methodist Church of
Sandgate v. First National Bank of North Bennington,
125 vt. 124, 129, 211 A 2d 168 (1965); Warner v.
Burlington Federal Savings & Loan Association, 114 Vt.
463, 471, 49 A 2d 93, 97 (1946).

The evi dence shows that the petitioner has w t hdrawn
Si zeabl e portions of this noney over the last ten years for
her own use. There is no credible evidence that she cannot
freely and legally continue to do so. The Departnent's
decision is, therefore, affirned.

FOOTNOTES

1The petitioner remained in the nursing home only two
months. There is no indication that she is nentally
i nconpet ent .

2The petitioner did not appear at the hearing but
submtted an "affidavit" afterwards (objected to by the
Departnent). One of the petitioner's adult children
appeared at the hearing wwth an attorney and offered oral
testi nony.

3The bankbook shows the follow ng wthdrawal s:
Cct ober, 1981 - $1, 000. 00
Sept enber, 1985 - $4, 000. 00

March, 1988 - $3, 000. 00
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Sept enber, 1989 - $3, 000. 00
March, 1991 - $4, 000. 00
Cct ober, 1991 - $3, 000. 00
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