STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,661
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare that he is liable to repay an overpaynent of
food stanps. The issues are whether the petitioner's appeal
is tinely and, if so, whether the overpaynent was due to
adm nistrative error by the Departnent or inadvertent
househol d error on the part of the petitioner.

FI NDI NGS OF FACT

The petitioner lives with a wonan and her two chil dren.

On Novenber 5, 1990, the petitioner applied for food stanps.1

He filled out an application and was interviewed in person at
the Departnent’'s district office. On the application the
petitioner listed the names of the woman and children with

whom he lived. Although he checked that he was applying for

food stanps only for hinself, he checked "no" to the question:
"I's there anyone who lives with you who does not eat with
you?"
The caseworker testified that she routinely discusses in
detail with applicants this portion of the food stanp
application. Wen, as here, the applicant is unrelated to the

ot her househol d nenbers, the conposition of the "foodstanp
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househol d" is determ ned by whet her the applicant purchases
and prepares neals together with the other househol d nenbers
(see infra). An applicant who purchases and prepares neal s

separately from ot her househol d menbers can be considered a

"separ at e househol d" of one; and only his inconme and resources
are used in determning his food stanp eligibility. [If the
appl i cant purchases and prepares neals with the other
househol d nenbers, the entire household nust apply for
benefits; and the incone and resources of all the household
menbers nust be consi dered.

The petitioner's worker, who has thirteen years
experience and who appeared to be conpetent and sensitive,
testified that although she has no specific recall of her
interviewwith the petitioner, her practice is to explain in
detail to all food stanp applicants the "options" (supra) of
househol d conposition. She stated that the petitioner nust
have indicated that he purchased and prepared his neals with
t he ot her househol d nenbers. Because of this, the worker
inquired further as to the incone of the other household
menbers. The petitioner told the worker that his housenate
was receiving workers conpensation benefits, but he forgot
that she was al so receiving regular child support paynents.

Thus, the Departnent, by notice dated Novenber 8, 1990,
determ ned the petitioner's eligibility for food stanps as a
househol d of four persons, counting only the workers

conpensati on benefits as househol d i ncone.
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On Decenber 13, 1990, the Departnent |earned that the
petitioner's housenmate al so received child support (when the
petitioner applied for G A benefits and brought this fact
to the Departnment's attention). Apparently, at this tine
the Departnent orally indicated to the petitioner that this
i ncome woul d adversely affect his food stanps.

The Departnent’'s records indicate that on Decenber 20,
1990, the petitioner called the district office to report
that the household was noving. |In that conversation the
petitioner was reported to be "upset” that his housemate's
i ncome was being used. The petitioner told the worker that
"sonmetimes” he ate with the others and "sonetines"” not. The
wor ker told himshe would "research” the nmatter and get back
to the petitioner.

The worker called the petitioner back on January 4,
1991. The worker's notes of that conversation are as
fol |l ows:

Per ny phone call with [petitioner] today in regards to

whet her or not he does purchase and prepare separately

from|[housemate]. Cient stated "they all eat
together”. Since this is the case there was no need
for changes to be nade.

There is no dispute that the housemate's child support
i ncome and wor kers conpensati on exceeded the maxi numfor a
food stanp household of four persons. On January 21, 1991,

t he Departnent sent the petitioner a notice closing his food
stanps due to the househol d' s excess incone.

On February 25, 1991, the Departnent sent the

petitioner another notice stating that he had previously
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been overpaid $585.00 in food stanmps. On April 1, 1991, the
Department sent a "corrected notice" identical to the

previ ous one, except that the anobunt of the overpaynent was
determined to be $559. 00. The back of that notice contained
a formadvisory that the petitioner had ninety days in which
to appeal the deci sion.

The petitioner did not contact the Departnent after
receiving the above notice. However, on May 6, 1991, the
Department sent himanother notice identical to the one
reproduced above--including the notice of appeal rights on
t he back.

On July 25, 1991, the petitioner reapplied for food
stanps--with a different worker. This tinme he was granted
benefits as a household of one due to the fact that he

purchased and prepared his food separately fromthe other

househol d nenbers. The incone of the other household
menbers was not counted in the conputation of his benefits.

On July, 29, 1991, the Departnent sent the petitioner
yet anot her overpaynent notice simlar (including the ninety
day appeal provisions) to the previous notices (supra),

except that for the first time the foll ow ng sentence

appeared on the notice.

| f you do not call or cone in to discuss this within
thirty days of the date this was mailed, we wll
automatically reduce the amount of food stanps you
receive every nonth. You will be notified before we
reduce your benefits.

The petitioner filed his appeal in this matter on

August 2, 1991, and a hearing was held on Septenber 17,
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1991.

At the hearing the petitioner testified that he can
barely read and wite. He stated that while he and his
housemat e shop for food together, they purchase their food
separately. He further stated that he al ways eats breakfast
and lunch separately and that he prepares his dinner
separately (though usually simultaneously) with the others,
and eats dinner with them

Mor eover, the petitioner maintained that this was the
househol d' s arrangenent both before and after his nost
recent (July, 1991) application for food stanps. He stated
that when he applied for food stanps in Novenber, 1990, he
di d not understand the distinction between eating his neals

wi th the househol d and purchasing and preparing those neals.

He could not say, however, that the Departnent did not

attenpt to explain this distinction to him

The hearing officer deened the petitioner's testinony
inthis regard to be credible. There is no question that
confusion can exist in determ ning separate househol d
status. (The application, itself, asks only if there are
others in the household who do not "eat with you."™ It does
not mention "purchasing" or "preparing"” neals.) As noted
above, however, the worker in this matter was highly
experienced and appeared to be conpetent and sensitive to
maxi m zi ng--to the extent | egal and practicable--the
benefits available of her clients. Mreover, it appears

from her notes of her January 4, 1991 contact with the
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petitioner that she specifically inquired as to how the
petitioner purchased and prepared his neals. (See, supra.)
Al t hough the petitioner may have m sunderstood her, it
cannot be found that the Department did not adequately
explain to himthe requirenents of separate househol d
status. To the contrary, it appears that the petitioner was
gi ven anpl e opportunity, but failed to explain accurately to

t he Departnent the fact that he purchased and prepared his

neal s separate fromthe other household nenbers. Any
"error" that occurred in determ ning his household status at
that time nust, therefore, be attributed to the petitioner's
(under st andabl e) | ack of understanding as to the information
t he Departnent was requesting.

In light of the above, it is unfortunate that the
petitioner did not appeal the Departnent's decision of

2

January 21, 1991 ternminating his food stanps. However, on

none of the subsequent notices of overpaynent (see supra)

did the Departnent explain to the petitioner either the
factual basis of the overpaynent or the | egal consequences
of such a determination. Indeed, it was not until July,
1991, when the petitioner reapplied for and was granted food
stanps under the sane househol d circunstances as had existed
before, that he can reasonably be held to have ascertained
the factual basis of his alleged overpaynent. Also, it was
not until the petitioner received the July 29, 1991,

over paynment notice (after he had reapplied for benefits)

that he was inforned that the Departnment could recoup the
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over paynment involuntarily from ongoi ng benefits.3

Therefore, it must be found that the petitioner's grievance
inthis matter did not arise until late July, 1991, when he
was informed (for the first time) that the all eged
over paynent of benefits could be recouped from him
involuntarily.
ORDER

The petitioner's appeal is held to be tinely. The
matter is remanded to the Departnent to determ ne the anpunt
of overpaynent as the difference between the anmount paid to
the petitioner during the period in question and the anpunt
he woul d have been eligible to receive as a one-person
househol d. The Departnent's decision that the overpaynment
resulted fromthe petitioner's inadvertent error is
af firnmed.

REASONS

Food Stanmp Fair Hearing Rule No. 1 provides, in

pertinent part:
Appeal s shall not be considered by the board

unl ess the appell ant household has either nailed a

request for fair hearing or clearly indicated that it

Wi shes to present its case to a higher authority within

90 days fromthe date of any departnental action or

| oss of benefits fromwhich action or |Ioss of benefits

t he household wi shes to appeal. "Departnental action”

shall include a denial or a partial denial of a request

for restoration of benefits |ost nore than 90 days but

| ess than one year prior to the request. In addition,

at any time within a certification period, a household

may request a fair hearing to dispute its current |evel
of benefits. (Enphasis added.)

As found above, the Departnent did not informthe

petitioner until July 29, 1991, that the overpaynent it had
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assessed coul d be recouped involuntarily fromthe
petitioner's ongoing food stanp benefits. No prior notice
apprised the petitioner of any "l oss of benefits". Since

the petitioner appealed within a few days of receiving the

July 29 notice, his appeal should be consi dered tinely.4

5

As to the merits of the petitioner's claim F.SSM >

273.18(d) provides that involuntary recoupnent through a
reduction in ongoing food stanp benefits can occur only when
over paynents are the result of "inadvertent househol d
error"--but not when the overpaynent was caused by
"adm ni strative error".

In this case it is not disputed that if the petitioner
pur chased and prepared his neals separately, even if he ate
with the rest of the household, he would have been eligible
for food stanps as a one-person househol d. (The Depart nment
granted the petitioner benefits under this scenario as of
July, 1991.) See F.SM > 273.1(a). As noted above, it is
found that this was, in fact, the case when the petitioner
applied for food stanps in Novenber, 1990. Therefore, the
anount of the overpaynent to the petitioner during the
period in question nust be limted to the difference between
what he was actually paid and the anount he woul d have been
entitled to as a one-person household. The matter should be
remanded to the Departnent to nmake this determ nation

However, it cannot be concluded that the resultant

over paynment was due to the Departnent's "error". As noted
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above, it cannot be found that the Departnment did not give
the petitioner a thorough explanation of his "options" and
an anple opportunity to explain his household' s
ci rcunstances. The fact that the petitioner m sunderstood
what the Departnent was asking, though understandabl e,
cannot be considered the Departnment's "fault”. Therefore,
it nmust be concluded that overpaynment resulted fromthe
petitioner's "inadvertent” rather than the Departnent's
"adm ni strative" error.

The Departnent's decision is nodified accordingly.

FOOTNOTES

1The petitioner also applied for other benefits (ANFC
and Medicaid) at that time. This appeal concerns only food
st anps.

2This notice was not introduced into evidence by either
party. The petitioner went w thout any food stanps from
February to July 25, 1991. However, at the hearing and in
hi s subsequent menorandum the petitioner did not question
ei ther the January, 1991, closure notice or the Novenber,
1990 notice finding that his was a househol d of four
per sons.

3AII of the notices in question appear to have been
conput er-generated. Probably, the Departnent's conputers
aren't programmed to issue notices explaining involuntary
recoupnment from ongoing benefits to individuals, |ike the
petitioner, who aren't currently receiving food stanps.
This may explain, but in no way excuses, the lack of this
information in the notices.

4The board need not reach the question of whether the
sendi ng of subsequent identical (and gratuitous) notices by
t he Departnent--each containing a notice that the petitioner
had ninety days to appeal --constitutes a "waiver" by the
Depart ment of any appeal deadline that arguably began
running with the sending of the first notice. The
petitioner's argunent in this regard, however, appears to be
wel | taken
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5In its menorandum t he Departnent argues that the exact
basis of the petitioner's appeal was not brought to the
Departnment's attention in a tinmely nmanner. The proper
response to this concern woul d have been a notion for a
continuance nade prior to the taking of the evidence. As it
is, the Departnent has shown no actual prejudice in the fact
that the hearing proceeded as schedul ed on Septenber 17,
1991.
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