STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 649
g
)
Appeal of )
| NTRODUCTI ON

The petitioner seeks to expunge fromthe registry a
finding nade by the Departnent of Social and Rehabilitation
Services that she abused her son.

SUMVARY OF THE EVI DENCE

On May 16, 1991, an experienced social worker at the
Department of Social and Rehabilitation Services received a
report that a then fourteen-year-old boy, J.M, had been
abused by his nother, the petitioner. The social worker
i nvestigated the report and concluded that the boy had been
abused because his nother intentionally inflicted deep
scratches on his back on May 15, 1991. The social worker's
concl usi on was based on her own observations and interviews
with J.M, his nother, and C. B., a witness who assisted J. M
after the all eged abuse.

C.B. testified that she is a |licensed foster parent and
knows J.M because he is a friend of a foster child of hers.
In md-April, J.M, who lives three mles away, showed up at
her house one eveni ng upset and cryi ng about a heated argunent
he had with his nother. CB. listened to him tried to

console himand then he went home. He appeared again at her
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home at about 9 p.m on May 15, 1992, upset and cryi ng about
anot her argunent with his nother. She observed at that tine
that he had scratches on his back about three inches in length
whi ch were very deep and purplish-red with raised skin on
them The skin on his back was scraped up and some skin was
mssing. J.M told her that while he was in the kitchen his
not her called himinto his room because he had not picked up
his belongings. J.M described his nother as very angry and
upset and said when he appeared at the door, she pushed him
into the roomand began to screamat him She rai sed her hand
to strike himand he stopped her by holding her wists. He
told C.B. he turned to flee the roomand his nother grabbed
hi mon the neck and back. He stated that he had received the
scratches during the argunent. C. B. also testified that the
boy told her that there had been a ot of fighting for quite a
whil e and that his nother had been drinking.

After two hours of crying and talking, J.M told C. B
that he was afraid to go honme because he felt his nother
woul d continue to fight with him C B. knew from her foster
daughter that J.M had slept outside the nonth before after
his argunment with his nother so she told J.M to call his
not her to get permi ssion to stay at her house.

J.M called his nother and she angrily told himto cone
home and threatened himnot to stay there overnight. C B
testified that she tried to speak with his nother but that

the nother told her she was "in big trouble” and hung up on
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her. Prior to this confrontation, the two wonen, who were
acquai nt ances, had been on good terns with each other and
had occasionally baby-sat for each other's children.

C.B. testified that, unwilling to send the boy hone but
also unwilling to keep himagainst his nother's w shes, she
called the police to ask themto persuade the boy's nother
to allow himto stay overnight. The police were finally
able to obtain the nother's perm ssion and he did stay
overnight. C B. drove himto school in the norning and was
not involved any further in the matter. She has had a
coupl e of short casual conversations with J.M since that
time during which he told her that things were better since
hi s stepfather, who had been away on busi ness, had returned
hone.

The social worker testified that the above matter was
reported to S.R S. and that norning, she called the
petitioner's nother to speak with her. After consulting her
| awyer, the nother reluctantly agreed and the social worker
went to her home. The social worker was told by the
petitioner that there had been an argunent and a struggle in
which J.M held her wist and hurt her. She did not recal
trying to hit J.M or the scratch marks. The worker told
the nother that she was going to the school to talk with her
son before she decided what action, if any, m ght be taken.

She al so suggested that counseling m ght be appropriate
whi ch suggestion was flatly refused by the petitioner. The

soci al worker described the petitioner as very agitated and
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aggravated by SSR S."s involvenent. Thereafter, the social
wor ker went to J.M's school to interview him She
testified that she observed three scratches on J.M's left
upper back approxinmately three inches |long and parallel to
each other about a half inch apart. They were red in col or,
"fairly deep"” and the skin was m ssing where they appeared.
She spoke with J.M in the presence of the school guidance
counselor. She testified that J.M told her he had cone
home froma ball game with his nother and little sister and
was called down to his roomby his nother. He hesitated to
come and she began yelling at him H's nother shoved him
into the roomand there was a struggle with his nother
trying to hit him He held her by the wists to prevent
that. He told the social worker that his nother scratched
himin the course of the struggle. He also told her that
things were bad at hone and that there had been a | ot of
arguing with his nother whom he descri bed as under stress.
He stated that his nom had been drinking a | ot and was
comi ng down on himquite a bit.

The social worker testified that during the course of
this interview, the petitioner arrived at the school, al ong
with her sister-in-law, and angrily demanded that she be
left alone to talk with her son. The social worker and
counselor reluctantly left the petitioner and her sister-in-
| aw al one in the counselor's office with J.M Through the
door and the wi ndow the social worker testified that she

coul d see and hear the petitioner loudly yelling at her son
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and see himcrying with his face down on his chest. The
social worker testified that she felt this berating was so
extrene that she felt the need to intervene at one point and
when she did so was physically pushed out of the room by the
petitioner who then | ocked the door. After twenty m nutes
or so of this behavior during which the nother refused to
open the door, a state trooper was called in who cane to the
door and asked the petitioner to unlock it. Wen she
refused, an assistant principal unlocked the door. The
state trooper spoke with the petitioner and the others and
everyone agreed that the boy should go hone with his aunt
(the petitioner's sister-in-law) until things cool ed off.
J.M asked if he and his nother could go to counseling and
learn to stop arguing. After J.M left, S R S., the trooper
and the petitioner agreed that the petitioner would go to
counseling and that the boy would stay at his aunt's for a
few days in lieu of the police taking himinto custody.

The social worker further testified that she called
about one nonth after this report to followup on the
situation and was told by the petitioner's husband that the
boy's wel fare was none of her business and that neither he
nor his wife wanted to speak with her. She stated that both
the petitioner who did speak with her and her husband were
| oud and aggressive and that she was "unable to get a word
in edgewi se". The petitioner concluded the call by hanging
up on the social worker. The social worker also testified

t hat she had spoken with the school gui dance counsel or who
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said that J.M was a good student, esteenmed by his peers and
a nmenber of a lot of school clubs. She had received no
report of abusive practices regarding J.M before but
bel i eved from conversations with the boy that things were
"bad" at honme. Based on all of the about evidence, the

wor ker concl uded that the petitioner had abused her son and
that a finding should be placed in the registry.

The petitioner herself testified that she had been in a
car accident in March of 1991 and had sustained injuries
which nade it difficult for her to lift objects. Because
her husband's work takes himout of town frequently, she was
forced to rely on her son and younger daughter that Spring
nore than usual. The extra demands on her son caused sone
tensi on between them She admitted that during one argunent
in April, her son fled the house and sl ept outside in a car
over ni ght.

It was her testinony that on May 15, 1991 at about 8:00
p.m, after returning froma ball gane, she called her son
down to his room which he was supposed to have cl eaned the
day before but had not. He openly defied her and refused to
clean the room a stance which she felt he would not have
taken in the presence of his stepfather. She becane angry
and ordered himto | eave the house. As he was |eaving the
room she quickly changed her m nd and deci ded he should
stay and clean his room She grabbed him by his upper |eft
back to turn himaround but does not recall touching his

skin or scratching himin any way. J.M then ran out of the
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house and did not return. Wen he had still not returned by
10: 00 p.m, the petitioner supposed he was spending the
night at a friend's house or in the barn or a car as he had
done on the prior occasion a nonth earlier when he had run
away. She received a phone call at about 11:00 p.m from
J.M asking for permssion to stay at C.B.'s honme. She
stated to himto come hone but he refused. Thereafter, the
police called her and, she says, threatened to award custody
to the state if she didn't allow himto stay at C.B.'s so
she finally agreed to the stay.
The next norning, according to the petitioner's
testinmony, S.R S.'s social worker called to speak with her.
After talking with her attorney, she allowed the worker to
come over but she was very angry that she was in the house.
She stated that she admtted that she had been | eaning on
J.M alittle nore than usual but denied being physically
abusive. She also stated that J.M was exhibiting a bad
attitude lately. It was during this discussion that the
petitioner says she first heard about the scratches. She
stated it was possible that she had scratched J.M but does
not renenber it. She told the social worker that she was
shocked at and angry with her son during the confrontation
and that she felt helpless to deal with him
After her discussion with the social worker, the

petitioner decided to go to school to talk to her son. On
the way there, she encountered her sister-in-Ilaw who

acconpani ed her to the school. She said she found J.M in
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the counselor's office with three other persons and asked
for five mnutes alone with him She denied yelling at J. M
in the office or pushing the social worker out but admtted
t hat she | ocked the door for privacy and would admt no one.

She stated that J.M was crying and saying he just needed
soneone to talk with and that the whole matter had been

bl own out of proportion.

Thereafter the petitioner testified that the trooper,

t he social worker and others canme into the room an agreenent
was reached that she would go to counseling and all ow her
son to go to her sister-in-law s hone tenporarily as a way
to cool things off and get the state off her back. The
petitioner does not recall refusing to admt the state
trooper to the room The petitioner testified that although
she agreed to go to counseling, she had no intention of
doi ng so and has not done so. She stated that she does not
bel i eve what happened was a serious problemor that any
counsel i ng was needed. She only made that statenment to get
the state out of the case. She said that J.M returned home
a few days later and that there have been no further
probl enms. She characterized her son as a very sensitive boy
who is easily upset and is generally not a behavi oral
problem She al so characterized the Departnent's
investigation as a ridiculous vendetta and adm ts she hung
up the tel ephone when the social worker called her to
followup a nonth later. She denied that she had a drinking

probl em and specifically that she had been drinking at al
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on May 15, 1991.

The petitioner called her son J.M as a witness in her
behal f. She had taken himout of school for nearly two full
days to await his testinony. Although his nother was
initially acconpanied by himduring the hearing, he was
excluded fromthe hearing roomby the hearing officer. His
testi mony was taken outside of the presence of his nother,
with her consent. J.M is a mature, intelligent and
unusual | y poi sed boy of fifteen. During his time in the
heari ng room he attenpted to understand and assist his
not her in the conduct of her case. During his testinony it
was obvious that he felt that his actions had caused too
much trouble for his nother, whom he | oves very nuch and
wi th whom he wi shes, above all, to have a good relationship.

J.M did not deny the statenments attributed to himby the
soci al worker and C. B. regarding the incidents on May 15,
1991 but testified that the statements he then nmade were not
entirely accurate or were interpreted inaccurately. He felt
he had a better recollection of the events now than he did
then. He testified that he did not exactly recall that his
not her had scratched his back or saying that she had
actually scratched his back. He stated that he may have
been scratched by an unfinished casing on his door about
three and a half feet high which he may have brushed on his
way out the room He did not notice the pain and stinging
on his back until he was about a half mle away from hone.

He stated that he felt he over-reacted by running away after
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the argunent and that he was at fault for provoking his
not her by being defiant. He also denied that he said his
not her had been drinking before the event.

Wth regard to the events at school the next day, J.M
expl ai ned that he was crying in the roomw th his nother not
because she was yelling at himbut because he realized he
had hurt her and had dug an "unnecessary hole" for the two
of them He stated he was interested in counseling but that
his mother was not and that he has since dealt with his
probl ens better since he has found other famly menbers,
particularly his aunt, in whom he can confi de.

The sister-in-law who acconpani ed the petitioner to the
school also testified on behalf of the petitioner. She said
t hat she had observed J.M testing his nother that Spring
while his stepfather was out of town. She al so described
the petitioner as a good nother who did not hit her children
nor drink to excess. She testified that she was in the room
with J.M and his nother on May 16, 1991 and she did not
observe the petitioner push anyone out of the room or anyone
trying to cone in the room al though on cross-exam nation her
confidence in this version of the facts waivered
considerably. She stated that J.M stayed with her after
the incident and conplained to her that words were put into
his head and that the Departnent had caused the matter to
get out of hand. She described J.M as an enotional boy who

cries easily.
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FI NDI NGS OF FACT

1. J.M's description of the events which occurred on
the evening of May 15, 1991 as they were related to the
soci al worker and the foster nother neighbor that evening
and next day are found as fact both because the two reports
are consistent and close in tine to the actual event and
because they are not inconsistent with the petitioner's own
recoll ection of the event. Specifically it is found that
the petitioner, angry and upset because of her son's open
defiance, engaged in a heated argunent with himin his
bedroom on the evening of May 15, 1991, during which tine
she raised her arms to himperhaps in a striking notion and
that he held her wists. J.M, the boy, thereafter
attenpted to | eave the roomeither by her order or his own
desire and when his back was turned was deliberately grabbed
on the upper left shoul der by his nother and thereby
sustained three fairly deep scratches on his upper back
whi ch renoved his skin and caused red and purpl e marks
during the days thereafter. J.M's later attenpts to
explain the origin of the marks through other neans is found
to be unlikely and unconvincing. There is no evidence,
however, that by grabbing her son's shoul der, the petitioner
intended to scratch himeither in retribution or as a form
of punishment. It is likely, therefore, that the scratch
mar ks were accidentally inflicted as the nother attenpted to
restrain her son.

2. J.M went to a neighbor's hone sone three mles
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away to seek confort followi ng the argument. He was very
upset and afraid to return hone because he felt his nother
was still angry and that the argunent would continue. He
general ly conpl ai ned of drinking by his nother and
persistent conflicts and argunents. A simlar incident had
occurred a nonth before when J.M had sl ept outside rather
than return home. At the insistence of the neighbor, he
call ed home for perm ssion to stay overnight and it was
refused by his nother who threatened himif he did not
return hone. The nei ghbor, because the boy was still afraid
to return honme, sought assistance fromthe police who were
abl e to persuade the petitioner to let himstay.

3. The incident was reported to S.R S. and an
experienced social worker began an investigation the next
day. She spoke with J.M's nother (after her |awer advised
her to do so) who admtted her anger, the fight and the
possibility of having inflicted the scratch marks but who
m nim zed the seriousness of the event and bl amed her son's
defi ant behavi or for having provoked her. She did admt
that she had been hard on J.M lately due to her own
physical limtations froman auto accident and the absence
of her husband but di sm ssed her behavior as being in the
normal range of parent/child rel ationships.

4. The S.R S. worker told the nother that she was
going to interview J.M at school. She did interview J. M
at the school in the presence of the guidance counsel or

where he related the incidents in paragraph one and two
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above. The petitioner appeared at school with her sister-
in-1aw and demanded to see J.M al one which she was
reluctantly allowed to do. While in the counselor's room
with J.M and her sister-in-law, the petitioner harangued
hi m and made himcry for sone twenty mnutes and pushed the
soci al worker, who attenpted to alleviate the situation, out
of the room She finally |ocked the door and refused to
even let the state trooper in. The petitioner's, her
sister-in-law s and J.M's denial of these events are found
to lack credibility because they conflict with each other
and are inconsistent with the social worker's very credible
eyew tness testinony on this issue.

5. The incident was resolved by SR S., the
petitioner, and the state trooper by the petitioner agreeing
to go to counseling, as requested by her son, and by
agreeing to allow her son to live with his aunt for a few
days until their feelings cal ned down.

6. The petitioner admtted that she had no intention
to go to counseling as she pronmi sed and |ied about her
intention sinply to resolve the matter. She insists that
she does not need counseling. She characterized the
i ncident as bl own out of proportion and her behavior as a
justifiable response to a defiant child who was testing her
during a stressful period of her life. She took her child
out of school for two days and called himas a witness to
corroborate her theory. She views the Departnent's

investigation with contenpt and admits to refusing to
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cooperate with attenpts by the Departnent to foll ow up on
the situation

7. The social worker for S R S., based upon virtually
the same facts as found above, concluded that J.M had been
physi cal |y abused by his nother and placed that report in
the registry.

ORDER

The Departnent's decision substantiating that the

petitioner abused her child, J.M, should be reversed.
REASONS

33 V.S. A > 4901 et. seq. requires the Departnent of
Soci al and Rehabilitation Services to protect and to prevent
t he abuse and negl ect of children by, anong other things,
pronptly investigating reports of abuse, (33 V.S A > 4915)
and nmaintaining a registry of all reports which are
"substantiated". (33 V.S. A 5> 4916(a)) A "substantiated
report” is defined by statute as one which "is based upon
accurate and reliable information that would | ead a
reasonabl e person to believe that the child has been abused
or neglected". 33 V.S.A 5> 4912(10) Persons who are found
to have abused children under this statute nmay apply to the
Human Servi ces Board "for an order expunging fromthe
registry a record concerning himor her on the grounds that
it is unsubstantiated or not otherw se expunged in
accordance with this section. The board shall hold a fair

heari ng under section 3091 of title three on the application
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at which hearing the burden shall be on the commi ssioner to
establish that the record shall not be expunged”. 33 V.S A
> 4916( h)

The Board has held that this statute places a burden on
the Departnent to establish by the usual civil standard of a
preponderance of the evidence both that the information it
used to place the report in the registry was accurate and
reliable and that the information constitutes a reasonabl e
basis for concluding that the child has been abused as that
termis defined in the statute. See Fair Hearings No. 8110,
8816, and 9247.

The credi bl e evidence here does show that the
Department's information that the boy recei ved substanti al
scratches fromhis nother during the course of a heated
argunent is nore likely than not quite accurate. The
pl acenment and position of the marks are consistent with the
boy's cont enporaneous testinony as well as the nother's.
However, there is no evidence that the petitioner intended
to inflict those scratches on her son as a form of
puni shment or retribution. The scratches appear to have
occurred accidentally while the nother attenpted to restrain
t he boy.

The second part of the Departnent's burden is to show
whet her the above facts constitute "abuse" under the

statute. The statute defines abuse as foll ows:

(2) An "abused or neglected child" neans a child
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whose physical or nental health or welfare is

harnmed or threatened with harmby the acts or

om ssions of his parent or other person

responsi ble for his welfare or a child who is

sexual | y abused by any person.

(3) "Harmto a child' s health or welfare can
occur when the parent or other person responsible for
his wel fare:

(A Inflicts, or allows to be inflicted, upon the

child, physical or nental injury; or
(B) Conmits, or allows to be commtted,
agai nst the child, sexual abuse; or

(C Fails to supply the child with adequate
food, clothing, shelter or health care. For
t he purposes of this subchapter, "adequate
heal th care" includes any nedical or
nonnedi cal remedi al health care permtted or
aut hori zed under state |law. Notw t hstandi ng
that a child m ght be found to be w thout
proper parental care under chapter 55 of
Title 33, a parent or other person
responsible for a child' s care legitimately
practicing his religious beliefs who thereby
does not provide specified nedical treatnent
for a child shall not be considered
negl ectful for that reason al one.

33 V.S. A > 4912(2) and (3)
"Physical injury" is further defined by the statute as
meani ng "death, or permanent or tenporary disfigurenent or

i npai rment of any bodily organ or function by other than

accidental nmeans". 33 V.S. A > 4912(6). (Enphasis

supplied.) As the injury here was accidental, it does not
neet the above statutory definition of abuse which would
subj ect the victimand perpetrator to placenent in the
registry. See Fair Hearing No. 8892. As the Departnent
proved no facts upon which it could be found that this child
had been abused by his nother, the registry should be
expunged.
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