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| NTRODUCT| ON

The petitioner appeals the decision of the Departnent
of Social Wl fare to deny her orthodontic coverage under
Medicaid for treatnment of a mal occlusion. A reconmrendation
was originally nade on October 23, 1991 in this matter which
uphel d the Departnent. The petitioner asked that the Board
defer consideration of this matter until she had a chance to
review the tape recordings. Due to a nechanical failure,
the portion of the tape containing the petitioner's and her
not her's testinony were never recorded. The hearing officer
asked the parties if they could stipulate to the testinony
of the petitioner. After sonme tinme passed and they could
not agree, the hearing officer decided to recreate the
record by recording the testinony of those two persons again
whi ch was acconplished on April 16, 1992. At that tinme the
petitioner in addition attenpted to submt additional

medi cal evidence not on the prior record over the strenuous
objection of the Departnent. Follow ng retaking the
testinmony, the former recomrendation is withdrawn and this

one substituted in its place.
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FI NDI NGS OF FACT

1. The petitioner is a twenty-one year old enpl oyed
woman who seeks Medicaid funding for correction of a
mal occl usi on. Al though she does not appear to be currently
eligible for Medicaid due to her age, inconme and status as a
single adult, she argues that she should have been found
eligible for Medicaid assistance when she was younger and
that she was prejudi ced by Departnental delay in obtaining
benefits for which she was eligible. The petitioner
currently has no insurance and has not pursued this
treatnent on her own.

2. The petitioner clains that as a high school
student she suffered severe headaches on a regul ar and
constant basis and jaw pai n when chewi ng gum whi ch kept her
out of school sone three to four days per nonth and which
al so prevented her from attendi ng extracurricul ar
activities. Her nother testified to the sane and said that
she frequently saw her daughter rubbing her jaw and that
chewi ng sone foods caused her special difficulty. The
Petitioner took aspirin for the pain. Al though she was
covered by both private health i nsurance (obtained by her
father with whom she did not live) and Medicaid (through her
not her who received A N.F.C.) and appears to have had a
regul ar famly physician throughout her high school years,
the petitioner never sought assessnent or treatnent of any
kind for her pain and headaches. No nedi cal evidence from

her physician corroborating her claimof severe headaches
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and pain was presented by the petitioner. As her failure to
seek medi cal assessnment and treatnment or referral is

i nconsistent with her claimof debilitating pain and
headaches, the petitioner's statenent as to the extent and
severity of her pain cannot be credited. It can be found,
however, based on the petitioner and her nother's testinony
t hat she experienced sonme occasional jaw pain and headaches
during this tinme of unknown eti ol ogy.

3. In the fall of 1988, when she was seventeen and a
hal f, the petitioner visited her pediatric dentist for a
routi ne check-up. At that tine, her dentist told the
petitioner that she appeared to have a mal occl usi on and
referred her to an orthodontist for assessnent.

4. I n Septenber of 1988, she visited an orthodonti st
who exam ned the petitioner and concl uded that she had an
anterior crosshite. The petitioner reported to himthat she
had experienced sone jaw pain and headaches. There is no
evi dence that the orthodontist evaluated and assessed the
extent and severity of the petitioner's jaw pain or
headaches or related themin any way to the mal occl usi on or
that he asked any physician to nmake that assessnent.

5. After x-rays and nolds were taken, the
petitioner's orthodontist determ ned that orthodontic
treatment was appropriate to correct the crosshite and that
it would take about two years to conplete.

6. Both the petitioner and her orthodontist believed

that this service would be paid for by her father's health
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i nsurance. However, the petitioner's father bal ked at
payi ng the deducti ble and the orthodontist refused to begin
the procedure. Over the next year, the petitioner had no
treatment for either pain or the mal occlusion while she
tried to persuade her father to pay the deductible. He
finally agreed and she was to return to begin treatnment in
Decenber of 1989.

7. However, on the day of the appointnent, the
petitioner's father contacted the orthodontist and said he
woul d be unable to pay the portion of the bill not covered
by insurance which coverage was to run out as to his
daughter in February of 1990. At that point, the
ort hodonti st and the petitioner decided to wait two nonths
until her 19th birthday, when the petitioner's private
heal th i nsurance under her father's policy would term nate
and she woul d be covered solely by Medicaid. The
ort hodonti st agreed to go through the Medi cai d approval
process with her.

8. The Division of Dental Services of the Departnent
of Health is the agency which authorizes orthodontic
procedures through a two-step process. First, it is
necessary for the orthodontist to request authorization to
make "records", x-rays, and nolds, through a "Chanpus fornt
whi ch neasures and details irregularities in the patient's
teeth acconpanied by a dental claimform After
authorization is obtained for the "records”, they are nade

and returned to the Departnment with another claimform
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outlining the treatnent plan.

9. On April 2, 1990, after her private health
i nsurance had | apsed, the petitioner's orthodontist again
exam ned her teeth, but did not nmake new x-rays and nol ds.
On April 11, 1990 he sent a "Chanpus fornf containing
nmeasurenents and an evaluation and treatnment statenent to
the State Departnment of Health requesting prior
aut hori zation for Medicaid coverage. That formdid not
claimthat treatnent was needed to alleviate pain. The
orthodontist's nurse sent the "records” made in Septenber of
1988 along with the requests. Al though the "Chanpus fornt
was used, the dentist was not asking for authorization to
make nodel s and take x-rays as he had al ready done so.

10. After having received no reply to the April 1990
request form the orthodontist's assistant, at the request
of the petitioner, called the Departnent of Health on
Septenber 6, 1990 and was told that the "records" were never
received. She learned for the first tine fromthe
Department that new records had been authorized June 13,
1990 and was advised to begin again and nake the new
"records” and submit a new claimform

11. On Novenber 13, 1990, the petitioner's orthodonti st
t ook new x-rays and nmade a new nodel which was sent for
conpletion to a lab. He also submtted one of the required
clains forms at that tinme. There is no evidence that these
forms contained any claimthat the procedures were needed to

alleviate pain. On Decenber 15, 1990, after the nodel was
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received fromthe | abs, her orthodontist filled out a new
conplete treatnent plan formfor the petitioner. However,
the formand the new "records” were not submtted

i mredi atel y based on advice fromthe Division of Dental
Health that all new applications should be held until
January 15, 1991, at which time new criteria for authorizing
procedures were expected to be conpleted and published. In
early January, a response to the Novenber 13 form was
received stating that orthodontic "records” submtted prior
to January 1, 1991 no longer require prior authorization.

12. Two letters dated January 3, 1991 and January 4,
1991 were nmailed to all Vernont dentists by the Director of
Dental Health Services detailing the procedures and criteria
under the new orthodontic program The petitioner's
orthodonti st did not receive these initial mailings until
March and April of 1991. Owher mailings were al so sent
subsequent | y.

13. After receiving the mailings and revi ewi ng the new
criteria, the petitioner's orthodontist felt that the
petitioner's condition did not neet the new criteria. He,
therefore, did not submit the treatnment plan or "records" he
had conpl eted on Decenber 15, 1990.

14. The petitioner's orthodontist did not state in his
affidavit why he thinks she woul d have been eligible for
treatment under the old criteria or why he thinks she is not
eligible under the new criteria. The only statenment he nade

was that "she was referred to nme by [Dr. (a pediatric
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dentist)] because she had an anterior and posterior
crossbhite and was suffering fromjaw pain and headaches" and
that he had treated 30-40 "simlar" cases each year since
1982 under the Medicaid criteria. He did not assess the
severity of her jaw pain, the need for orthodontic treatnent
as a neans to relieving her jaw pain nor the chances that
jaw pain would be alleviated by the procedure. Hi's

exam nation and reports to the Departnent of Health do not

i ndi cate headaches or jaw pain. Neither do they indicate

i mpaired chewing ability, possible risk to the health of
support tissues, nor that the mal occl usion was grossly

di sfiguring. They sinply diagnose the petitioner as having
a mal occl usi on consisting of an anterior crossbite.

15. In early June, 1991, the Departnent of Health
received a request fromthe petitioner for a witten
deci si on on what she believed to be her denial for
orthodontic services. In that letter, the petitioner stated
that "due to severe headaches it has been requested by [her
orthodontist] that | need this dental care.”

16. Upon receipt of this letter, the Acting Director of
the Division of Dental Health called the petitioner's
orthodontist to ask that the forns and "records” be sent so
that a formal evaluation could be made. The petitioner was
notified of that fact.

17. A day or two later, the formand "records" were
recei ved by the Departnent and the petitioner was notified

at once that she was not eligible because her case did not
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neet the criteria based on a |ack of "severity". It was the
dental assessor's opinion that her condition was primarily
an aesthetic problem

18. After the appeal was filed, the Acting Director of
Dental Health who is hinself an expert in dentistry and who
had personally assessed the petitioner's claimin June,
assessed the claimunder the old criteria as well to see if
it would have nade a difference in her eligibility. It was
his opinion that it would not have because her situation was
not "crippling", i.e., there was no indication that she had
impaired chewing ability, did not affect the health of
support tissues, and did not indicate that her mal occl usion
was grossly disfiguring.

19. The Dental Director, who testified via tel ephone,
characterized the new criteria adopted by the Departnent as
not elimnating the old but rather as naking them nore
specific and clear. He did not believe that headaches al one
were a criterion for security because they are difficult to
relate to the malocclusion. It was his opinion as well
that the existence and severity of a headache related to a
mal occl usi on was an assessnent to be made by a physician and
not an orthodontist and that no such assessnment had been
made in this case. As there is no controverting evidence on
the nedical issue, it is found that the director's opinion
as to the lack of expertise of the orthodontist to di agnose
headaches and their etiology and assess their severity

represents fact.
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20. Subsequent to the closure of the record and the
first reconmendation in this matter, the petitioner
attenpted to submt some further medi cal docunents regarding
the petitioner's condition. The petitioner could offer no
reason why these docunents were not submtted at the hearing
ot her than her inability to perceive that the petitioner's
medi cal condition was at issue. The docunents proffered by
the petitioner consist of a statenment fromher treating
physi ci an that he m ght have di scussed headaches and jaw
pain with the petitioner but that he had no recollection or
record of such a discussion and a "clarifying" affidavit
fromher orthodontist stating in addition to his prior
remar ks that jaw pain and headaches associated with chew ng
in the absence of other causes could be related to a
mal occl usi on and that orthodontic treatnment is a nedically
appropriate intervention which is likely to relieve pain to
a significant degree. His affidavit did not discuss any

assessnment of the extent or degree of any jaw pain or

headaches1 all egedly suffered by the petitioner. Neither
did it explain why he felt the petitioner qualified for
treatment under either the old or new Medi caid regul ati ons.
ORDER
The decision of the Departnent is affirned.
REASONS
The Medi caid regul ati ons provide for the coverage of
dental and orthodontic services under the follow ng rel evant

ci rcunst ances:
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For recipients who have not reached their 21st birthday
dental services are covered when provided by a |icensed
dentist (DVD or DDS) enrolled in Medicaid.

Covered services include: conplete exam nation and

di agnosi s i ncludi ng radi ographs when i ndi cat ed;
elimnation of pain and infection; treatnent of
injuries; elimnation of diseases of bone and soft

ti ssue; treatnment of anomalies; restoration of decayed
teeth; periodic recall for prophylaxis and treatnent
services; replacenment of missing teeth; treatnent of
mal occlusion with priority for interceptive treatnent,
treatment of disfiguring and handi cappi ng mal occl usi on;
dent ur es.

Sonme services, such as prosthodontia or orthodontia
require prior approval fromthe Medicaid Dental
Consultant. A conplete list of procedures which
require prior authorization is available fromthe
Medi cai d fiscal agent upon request.

Coverage of orthodontic services is limted to Medicaid
reci pients under the age of 21. Paynent will be nmade
when services are provided in accordance with an
approved plan of treatnment. Approvals are granted for
treatnment periods of six months. Bills nust be
submtted and paynments will be nmade consonant with
approved six nonth peri ods.

Paynments will be nmade for all services rendered under
an approved plan of orthodontic treatnent including
services rendered to a recipient who has been

term nated from Medi caid during the approved treatnment
period. However, when recipients reach their 21st
birthday during a period covered by an approved
orthodontic treatnment plan, paynment will be made only
for the portion of the period in which the recipients
wer e under 21.

A partial, proportional paynent will be made on behal f
of a recipient who becones newly eligible for Medicaid
coverage while undergoing a course of orthodontic

treat ment which began before Medicaid eligibility. The
orthodontic treatnment plan nust be approved by

Medi cai d.

M> 620

Prior to January of 1991, the Departnent adopted a
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policy which provided Medi caid coverage for nal occlusions in
the foll owi ng circunstances:

SEVERELY HANDI CAPPI NG MALOCCLUSI ON - neans those
conditions of tooth arrangenent and/or jaw rel ationship
whi ch present a hazard to the health of tooth
supporting structure, a nmechanically inefficient

masti catory function or a grossly unaesthetic
arrangemnent .

As of January 1991, that criteria was changed to the
fol | ow ng:

Ot hodonti ¢ Need Docunent ati on of a severe
mal occl usi on consi sting of at |east
one maj or mal occlusion criterion or
two m nor nmal occlusion criteria.
Criteria nust be evident on
di agnostic records presented for
revi ew.

Prospective patients nmust satisfy all criteria in order
to qualify for conprehensive orthodontic treatnent.

The criteria are applied sequentially during case
review. Consequently, a patient failing the review due
to oral health status is not reviewed for severity of
mal occl usi on.

Patient age is evaluated as part of eligibility
determ nation. For cases to be eligible for
conprehensi ve orthodontic care, treatnment nmust be able
to be conpleted before | oss of coverage due to patient
age.

For conprehensive cases, orthodontic need is defined as
cases presenting with either one major or two mnor
criteria for severity of mal occl usion.

Criteria for Determining Severity of Mal occl usion

Type Eligible Conditions
Maj or Cleft palate

3 congenitally mssing teeth, same arch
O her severe congenital craniofacial
anomnal i es.
Deep bite inpinging on the pal ate
| npact ed cuspid

M nor Open bite 4 mm

Functional shift of mandi bl e 2 nmm

Open bite involving 3 or nore adjacent teeth
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Anterior crosshite

2 bl ocked out cuspids, sane arch

1 bl ocked out cuspid

Overjet _ 10 mm

Overbite = 8 mm

The petitioner does not take issue with the validity of

either set of criteria adopted by the Departnent and appears
to concede that she does not neet the new criteria. Rather,
the petitioner argues that but for the Departnent's delay in
processi ng her application for prior approval, she would
have been considered under the old criteria. The old
criteria, the petitioner argues, were net by the
petitioner's condition.

Even if it were found that the Departnent caused the

delay in this matter and that a decision should have been

made before January 1, 1991,2 the petitioner has put forth
no evidence that she nmet the specific criteria for treatnent
of mal occl usi ons under the old regul ations. Her
ort hodonti st has provided no information that she neets any
of these specific criteria, either old or new. The forns he
sent to the Departnent show that the petitioner only has one
of the mnor criteria--anterior crosshite--which he agrees
does not neet the new criteria.

If the petitioner is to be eligible for Medicaid

coverage for her orthodontic services, it nmust be that the
service is needed to elimnate pain. See M> 620 above.

The petitioner has alleged that she has constant severe
headaches and jaw pain when chewing certain itenms which she

bel i eves are caused by her malocclusion. |If the petitioner
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can show that the pain exists, is significant, and is
related to and will only be alleviated by the orthodontic
procedures requested, it appears that the regul ati ons would
provi de coverage. |In this case, although it can be
concluded fromthe evidence that the petitioner does suffer
from headaches fromtine to time, there is no nedica

evi dence that these headaches are severe or are necessarily
related to her mal occlusion. The petitioner has presented
no di agnosis or treatnment statenent or records from any
physi ci an who may have been hel ping her with her headaches
al t hough she had nedi cal coverage and a regular treating
physician. |f her headaches were as severe and frequent as
she clains, it is inconceivable that a person with the neans
to do so should not have sought diagnosis or treatnent

t hrough a physi ci an.

Al t hough the jaw pain was reported to her orthodonti st,
there is no evidence that he assessed its severity and
relation to her malocclusion. He never reported to the
Department that she had nechanical difficulty chew ng and
never indicated such in his affidavit. Neither did he
assess whether there were other ways of dealing with any jaw
pai n she experiences other than this procedure or the
possi bl e efficacy of the procedure in this regard. 1In
short, he gave no opinion as to whether she needed this
procedure to elim nate pain.

The total |ack of corroborating evidence presented at

the hearing regarding the severity and etiol ogy of her
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headaches and the conflicting circunstantial evidence nmakes

the petitioner unable to sustain her burden of denonstrating

her eligibility for this service under the pain criteria.

It is not necessary, therefore, to analyze the delay issue.
The final issue here is whether the hearing officer

shoul d have all owed the petitioner to submt additional

evi dence after the record closed and the recommendati on was

i ssued. The hearing officer has the discretion to open the

record for new evidence under her inplied authority to take

needed procedural steps to conduct hearings. See In re

DeCato Bros. Inc. 149 Vt. 493 (1988). Al though not bound by

rules used by the judiciary in simlar instances, those
rul es can sonetines provide gui dance to exercising
di scretion. Rule 60 of the Vernont Rules of Civil Procedure
gi ve various reasons why a court may give relief, the nost
rel evant which are: (1) m stake, inadvertence, surprise, or
excusabl e neglect; (2) newy discovered evidence which by
due diligence could not have been discovered in tinme to nove
for a newtrial; (3) fraud (whether heretofore denom nated
intrinsic or extrinsic), msrepresentation, or other
m sconduct of an adverse party; and (4) any other reason
justifying relief fromthe operation of the judgnent.
Certainly an over-riding concern in an admnistrative
benefits case is assuring that all evidence concerning a
petitioner is in the record before facts are found affecting
eligibility. To that end, the hearing officers usually

grant liberal |eave to hold the record open for additional
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evidence if the petitioner so requests. However, after a
petitioner, particularly one who is represented by trained
| egal personnel, indicates that the record is closed and a
recommendation is issued, it is unfair to the opposing party
and the process itself to take additional evidence unless
sonme criteria |like those above are nmet. In this case, the
petitioner does not claimnewy discovered evidence or
fraud. Cearly, all the evidence she wished to submt could
have been easily available at the hearing. Rather she
claims something akin to excusabl e neglect or surprise in
that she could not have known that the petitioner's nedical
condition was really at issue. Although the petitioner
clearly stated her appeal as involving a delay problem the
Departnment's decision clearly shows that the petitioner's
medi cal condition was very nuch at issue and, indeed, the
very reason for her denial, not her age or the timng of her
request. It is difficult, therefore, to conclude that the
petitioner has shown that she was understandably surprised
or had ot her good cause for the extraordinary action she
requests. If this request were granted on such a flinsy
basis, it would open the door for anyone who disagreed with
a recomrendation to insist on putting in newinformation to
bol ster her case just because she was unhappy with the
out cone. The havoc such action would weak with the process
is too obvious to bel abor here.

It should be noted that even if the "new' evidence were

accepted as part of the record, it does al nbost nothing to
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i nprove the petitioner's case but rather highlights the fact
that even with great diligence and digging the petitioner
coul d produce no nedi cal evidence supporting her claim of
significant pain caused by her mal occlusion. The "new

medi cal evidence still does not show any nedi cal

consul tation for headache pain and contains no assessnent by
anyone, including her orthodontist, as to the severity of
the petitioner's jaw pain or the necessity of this procedure
inelimnating it. At best, the evidence establishes the
petitioner's orthodontist's opinion of a general possible

I ink between jaw pai n/ headaches and nmal occl usi ons and a
general possibility of relief fromtreatnment. The evi dence
whi ch al ready exists suggests that an orthodontist is not
conpetent to trace the etiol ogy of headache pain; and even
if he is able to trace the cause of jaw pain, his failure to
answer the above questions with regard to the petitioner's

i ndi vidual care renders his opinion to be of |less than

deci sive weight. The proffered evidence does not provide
any information as to how the petitioner may neet any of the
other (non-pain related) criteria, old or new. As such, it
nmust be concluded that, even if admtted, the evidence does
not support the petitioner's conplaint of significant pain
related to her mal occl usion which can only be and w ||
probably be alleviated by the proposed treatnent. As such,
it nmust be concluded that the Departnent properly denied

coverage for the orthodontic treatnent.
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FOOTNOTES

1'Given the credible testinony of the Departnent's
expert, it is doubtful that the orthodontist is conpetent to
assess the origin of headaches.

2Although the major part of the delay appears to have
occurred because of the change over in regulations, there is
consi derabl e evidence that the petitioner's dentist sent in
the wong format one point and totally failed to send in
t he second set of fornms and records based on his belief that
it was futile until requested to do so by the Departnent.
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