STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 10,472
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare finding her ineligible for ANFC benefits from
Sept enber through Decenber, 1990. The issue is whether the
Depart ment shoul d have allowed as an "offset” to a |unp sum
received by the petitioner in Septenber 1990 expenditures for
certain past due bills and the purchase of a car. There is

al so an issue as to the tineliness of the petitioner's appeal.

FI NDI NGS OF FACT

The petitioner lives with her two mnor children. As of
Sept enber, 1990, the petitioner received ANFC benefits for
herself and her two children. 1In |ate Septenber the
petitioner received two | unp sum checks fromthe Soci al
Security Administration totaling $3,488.00. On Septenber 28,
1990, the Departnment notified the petitioner that, effective
Cct ober 15, 1990, her ANFC grant would close until January 1,
1991, because of a disqualification period inposed pursuant to
the Departnent's regul ations (see infra) regarding |unp sum

1

i ncome. The petitioner did not appeal this decision.
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On Cct ober 19, 1990, the petitioner re-applied for
ANFC. On her application the petitioner indicated she had
i ncome of $272.00 per nonth in Social Security, $481.00
remai ning fromher lunmp sum and that she had "prepaid”
three nonths rent and utilities. The Departnent, by a
notice dated October 22, 1990, denied the application
because the petitioner was still in the period of
di squalification due to her earlier receipt of the [unp sum

The petitioner did not appeal this decision either.

On Decenber 14, 1990, the petitioner again applied for
ANFC. She stated she had spent her Decenber Social Security
paynent and had only $9.00 left in the bank fromthe |unp
sum The Departnent, by notice dated Decenmber 20, 1990,
denied this application because of the continuing |unp sum
di squalification. However, the Departnent granted the
petitioner ANFC effective January 1, 1991, when her
di squalification period ended.

The petitioner did not i mrediately appeal the
Departnment's deci sion of Decenber 20, 1990. However, on
February 28, 1991, the Departnent sent the petitioner
anot her notice stating that she had been overpaid $986.00 in

2

ANFC for Septenber and the first half of October, 1990.
March 14, 1991, the petitioner appealed this decision to the
Human Servi ces Board.

A hearing was convened on April 9, 1991, at which tinme
the petitioner appeared with a non-legally-trained community

services counselor. The petitioner indicated that she
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didn't think she should have to repay the overpaynent
because she had run out of noney in Decenber prior to the
time her disqualification period had ended. The hearing
of ficer continued the matter to allow the petitioner to
obtain | egal representation to develop a claimthat the
| unmp- sum di squal i fication period should have been shortened.
The petitioner did so, and a hearing was held on June 4,
1991, which, along with subsequent witten nmenoranda,
elicited the basis of the findings and concl usi ons herein.
The evi dence shows that upon receiving the lunp sumin
Sept enber, 1990, the petitioner pronptly pre-paid her rent
and utilities for three nonths (see supra) and paid a past

due tel ephone bill to restore service that had been

disconnected.3 The petitioner also purchased a 1980
Chevette for $680.00. The car needed repairs to pass

i nspection, as well as insurance and registration. The
petitioner, who did not drive, also applied for a drivers
license. Uncontroverted evidence establishes that between
Sept enber 24 and Novenber 7, 1990, the petitioner paid a
total of $1,208.00 for the car's purchase, repairs,

i nsurance, registration, and |icensing.

Uncontroverted evidence al so establishes that during
the tinme in question the petitioner was struggling to
overconme a | ong-standi ng probl em of al cohol abuse. She
testified that she needed the car to attend schedul ed
t herapy sessions with a nental health agency and with A A

Bef ore she had a car, the petitioner would have to wal k 15
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m nutes to drop her young children (ages one and three) at a
baby-sitter, and then wal k or take public transportation to
her appointnents. Sonme of her A A neetings were in the
evening and transportation was not always available for this
purpose. Prior to obtaining a car the petitioner found she
was unabl e to keep her appointnents on a regul ar and
sust ai ned basis. The petitioner stated that the purchase of
the car enabled her to attend these sessions on a regul ar
basis and, for the first time in her life, to nmake
substantial progress toward rehabilitation. Even though she
still does not have a license (only a learner's permt) the
petitioner's baby-sitter uses the petitioner's car to pick
up the children and drive the petitioner to and from her
appoi nt nent s.

The petitioner struck the hearing officer as an
unusual | y candid and sincere individual. Her testinony
regardi ng her need for the car was deened credible. On the
basis of this testinmony it is found that having a car was a
reasonabl e and necessary expense crucial to the petitioner
recei ving necessary nedical services on a regular and
sust ai ned basis. Although alternative transportation may
have been theoretically available to the petitioner, it is
found that the petitioner's particular circunstances nmade
her reliance on alternative transportation problematic. It
is expressly found that the petitioner, through no "fault™
of her own, could not and woul d not have obtained the

servi ces she needed on a reqgular and sustained basis if she
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had had to rely solely on public transportation services
(i ncludi ng DSW funded Medi caid transportation services).
ORDER
The Departnent's decision of Decenber 20, 1990, is
nodi fied. The petitioner is found eligible for ANFC as of
Decenber 14, 1990, by virtue of "offsetting” fromthe |unp
sum her expenses in obtaining a car necessary to avail
hersel f of needed nedical treatnent. The Departnent's
deci sion of February 28, 1991 regardi ng the overpaynent of
ANFC from Sept enber 1 thorough Cctober 14, 1990 is affirnmed.
REASONS
At this time, it does not appear that the petitioner
chal | enges the Departnent's decision that she was overpaid

4 The i ssue

ANFC from Sept enber 1 through Cctober 15, 1990.
addressed by the parties is whether the Departnent should
have found her eligible when she reapplied for ANFC on

Cct ober 19 and/ or Decenber 14, 1990. To have been eligible
for ANFC on either of those dates, the petitioner had to
establish that the | unp-sum paynent she had received in

Sept enber, 1990 was no | onger "avail able"” to her "for

reasons beyond her control”". WA M > 2250.1

In Fair Hearing No. 9629 (not appeal ed by the
Departnent), the Board held that reasonabl e and necessary
car expenses, including the purchase of a car, paid froma

[ ump sum can render this portion of the |unp sum

"unavail abl e” within the neaning of > 2250.1 if the car was
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necessary for enploynent. The sane rule is held to apply if
a car is needed to obtain necessary nedical treatnent.

At the outset, however, the Departnment in this case
chal l enges the board's jurisdiction, as a matter of
tinmeliness, to consider any appeal by the petitioner
regarding the I ength of her ANFC | unp-sum di squalification
period. The Departnent correctly notes that the
petitioner's appeal was filed five-and-a-half nonths
following the Departnent's initial decision inposing the
| ump-sum penalty. Cearly, this is beyond the 90-day limt
of an appeal of that decision. See Fair Hearing Rule No. 1.

It must al so be concluded that the Departnent's Cctober
22, 1990, denial of the petitioner's Cctober 19, 1990,
application for ANFC i s beyond the Board's consideration
either pursuant to the petitioner's March 14, 1991, appeal
or as an "underpaynment”. The Departnent denied the
petitioner's Qctober 19, 1990 application by a notice dated
Cct ober 22, 1990. The petitioner does not dispute that her
appeal dated March 14, 1991 was well beyond 90 days
following this decision. Based on her Cctober 19, 1990

application, however, the petitioner clains an
"under paynent" of ANFC under WA M > 2234.1 for Novenber
and Decenber, 1990, that, she maintains, the Board shoul d
now redress.

WA M > 2234.1 provides, in pertinent part:

Departnent errors which resulted in the underpaynent of
assi stance shall be pronptly corrected retroactively
under the follow ng conditions:
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1. VWhen the information was available to the
Departnment at the tine the error occurred to
enabl e aut hori zati on of the correct anpunt.

(Enmphasi s added.)

When the petitioner re-applied for ANFC i n Cctober,
1990, she indicated on her application inconme (from Soci al
Security) of $272.00 per nonth and $481.00 renmi ning from
her Septenber | unp-sum paynent. She also indicated that she
had "pre-paid" rent and utilities for three nonths. @G ven
these facts, it cannot be found that the Departnment was in
"error" by not concluding at that tine that the |unp sum
woul d be "unavail able"” to the petitioner anytine in the near
future. To have done so, the Departnment would have had to
di sregard the petitioner's actual expenses and, in effect,
"deem’ the lunp sum unavailable to her solely on the basis
of the petitioner's projected "standard of need". It is

concluded that this is well in excess of the Departnent's
obligations under WA M > 2250.1

At the tinme, the petitioner did not allege that the

| ump-sumwas in fact "unavail able" to her to neet "basic

needs" prior to the tine she reapplied for ANFC on Decenber
14, 1990 nor did the evidence adduced at and subsequent to
t he hearing denonstrate that this was the case. Absent any
contact fromthe petitioner between Cctober 19 and Decenber
14, 1990, the Departnent cannot now be charged w th having
had "information. . . available" prior to Decenber 14, 1990

that any of its prior decisions were in "error". Thus, it



Fair Hearing No. 10,472 Page 8

cannot be concluded that the "underpaynent” provisions of
WA M > 2234.1(1)(supra) are met regardi ng any nonpaynent
of ANFC benefits to the petitioner prior to Decenber 14,
1990.

However, the Departnent's decision of Decenber 20,
1990, denying the petitioner's Decenber 14, ANFC
application, occurred | ess than 90 days prior to the
petitioner's March 14, 1991, appeal. Even though the
petitioner filed her appeal in response to a subsequent
notice fromthe Departnment regarding recoupnent of an
overpaynent, there is no reason as a matter of |aw or
fundanmental fairness that the board cannot at this tine
consi der the Departnent's decision of Decenber 20, 1990--
especially since the petitioner (unrepresented at the tine)
orally articulated a "grievance" concerning this decision at
her first hearing.

Under the regulations, a recipient can apply to the
Department at any tine during the period of ineligibility

for a "recalculation"” of a lunp sumdisqualification. See
WA M > 2250.1. 1In effect, this is what the petitioner was

asking the Departnment to do when she re-applied for ANFC on
October 19 and Decenber 14, 1990. It is concluded that
under the board's rules her appeal of the denial of the
Departnment's Decenber 14, 1990, application is tinely.

As di scussed above, it is found that the $1,208.00 the
petitioner spent to purchase a car and nmake it road-ready

was an expense reasonabl e and necessary to obtain needed
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nmedi cal services. As of Decenber 14, 1990, the date of the
petitioner's re-application for ANFC, the petitioner had
spent the entire lunp sum and was w t hout any ot her
resources. The Departnent should have "offset” the anpunt
spent on the car fromthe petitioner's remaining

di squalification period and granted her ANFC benefits as of

6

t hat date. The Departnent's decision is nodified

accordi ngly.

FOOTNOTES

1Under the Departnent's regul ations and policy the
di squalification period actually begins in the cal endar
month in which the recipient receives the lunp-sum In the
petitioner's case this would have been Septenber 1, 1990.
However, the Department could not admnistratively
ef fectuate any discontinuation of benefits earlier than
Cctober 15, 1990. Therefore, the petitioner continued to
recei ve her ANFC benefits from Septenber 1 through Cctober
14, 1990. This period of tinme becane the basis of the
Departnment's subsequent notice of an overpaynent to the
petitioner (see infra).

2See footnote 1, supra.

3The petitioner had difficulty verifying the exact
anount she paid to restore her disconnected tel ephone
service. However, inasnuch as the petitioner's car expenses
are found to qualify as an offset to the petitioner's |unp
sum and are nore than sufficient to establish her
eligibility for ANFC during the limted period in question,
preci se findings regarding the petitioner's paynent of her
past - due tel ephone bill are unnecessary.

4It is not known if the Departnment's "procedure" would
be to retroactively pay the petitioner the anobunt of ANFC
she was entitled to from Decenber 14 - 31, 1990 and begin to
recoup the entire overpaynent ($986.00) fromthe
petitioner's ongoi ng ANFC benefits; or if the Departnent
woul d subtract the amount of ANFC now owed to the petitioner
fromthe petitioner's overpaynent liability and recoup the
| esser amount. It is assumed, however, that the parties can
arrive at a nutually-satisfactory resolution of this detail
and the board does not deemit necessary to address it
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further in this order.

5See footnote 3, supra.

6In t he absence of an "underpaynent” under WA M >
2234.1, neither the Departnment nor the Board woul d have a
basis under the regulations to find the petitioner eligible
for ANFC prior to the actual date of her Decenber, 1990 re-

application. See WA M > 2208.
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