STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 453
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare denying her application for Medicaid. The
issue is whether the petitioner is disabled within the
meani ng of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a forty-two-year-old wonan who
has a hi gh school diplom and has conpleted two courses at a
community college. As a single parent for the last ten
years, she has raised three children, the youngest of whom
a nineteen-year-old woman, still lives with her.

2. The petitioner last worked regularly in 1986 as a
hot el bartender where she stood in ten to el even hour shifts
and frequently lifted cases of beer. Prior to that tinme she
did clerical work in a hospital adm ssions office where she
di d consi derabl e wal ki ng delivering nedical records and sat
for long periods (2 hours at a tinme) putting data into a
conputer. All of her prior jobs have been in these two
fields. She currently nakes flower deliveries eight to ten
times per nonth for which she earns about $10.00 per nonth.

3. In 1985, the petitioner devel oped | ow back pain
and intermttent nunbness in her right leg and foot. She

was di agnosed as having "nerve root entrapnent” and a
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probabl e herniated disc. Her problens gradually worsened
and by August of 1990, her physician determ ned that her
condition "disabled her in regard to sitting, standing,
wal ki ng, lifting, carrying, and bending". She was
prescri bed anal gesics and referred for an orthopedic
eval uation. She was also found to be depressed due to her
condition and was prescribed anti-depressant drugs.
However, because the drugs made her feel drowsy and tired,
she stopped taking them

4. In the fall of 1990, the petitioner went through a
CT scan which showed that she had a "noderate degenerative
di sc space narrowi ng at L5-51" (regarding her |unbar spine)
and "prom nent osteophytes superiorly at the upper |evels".
The orthopedic consultant interpreted this as show ng
degenerative disc di sease. The orthopedist, who saw t he
petitioner two tinmes, noted that she had restricted torso
twisting, and restricted extension and flexion in her right
foot. On the second visit he found "decreased sensation to
pi nprick over her right leg and foot and a pulling sensation
in her buttocks and thigh a day after she had done extensive
wal ki ng". As her CT scan showed no evi dence of disc
pat hol ogy, he concluded that the petitioner needed anot her
test or "MRI" of the |unbar spine. The petitioner, however,
was unable to afford such a test and it was not perforned.

5. The petitioner testified that she experienced
constant dull pain in her back and pain which travels from

her right shoul der down through her right leg and foot. It
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is sonetines relieved by the prescribed anal gesics but is
wor sened by wal king or sitting for prolonged periods or
bendi ng and reachi ng. Because of the constant pain and the
intermttent | eg nunbness, she is unable to carry on nany of
her former activities. She must perform her househol d
chores (such as dishwashing) slowy and with several breaks
torest. A full bag of groceries and a | oad of wet |aundry
pose considerable lifting and carrying problens for her.

She sol ves these problens by carrying several |ighter bags,
and "throw ng" her laundry down to the basenent. She can no
| onger vacuum wi t hout pai n because of the pushing and

pul l'ing notion. Her daughter now does the heavy cl eaning.
In addition, she is having difficulty sl eeping because of
the pain and often feels tired and nust nap during the day.
She deals with her pain by frequently changing positions,

| ying down and taking nedications. She cannot stand or sit
for nore than fifteen mnutes at a tine w thout pain or walk
for nore than a fourth of a mle at a tinme w thout pain.
The petitioner is no |onger able to go out dancing or

bow ing, is unable to now her |lawn and, on two to three days
per nmonth, cannot |eave her bed at all. The petitioner's
all egations are found to be credible and supported by the
nmedi cal evi dence.
6. A psychiatrist exam ned the petitioner at the

Departnment’'s request and noted that she was tearful and that
her nmood was one of sadness. Aside froma sleep disturbance

and a slight problemw th concentration she had no
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psychiatric deficits. He noted during the interview that
she frequently changed positions in order to deal with the
di sconfort in her |ower back. He concluded that the
petitioner's
. . .depression would not stop her frombeing able to
work. | believe that she would like to work, and |
believe that the depression is a reactive depression,
that is not leading to her inability to work. As she
says, "it's really boring staying at hone."

| believe that her inability to work is directly
related to her clainmed back and | eg probl ens.

7. The petitioner's treating physician has seen her
on at | east six occasions since |ast June and formed the
i npression that she was suffering from back pain and
depression on a persistent basis. He is of the opinion that
she can sit, stand or wal k for somewhat |ess than six hours
and can never stoop, crouch or crawl. Her reaching is
limted. She can occasionally clinb, balance or kneel. He
stated that she could not do a job which "involved nostly
sitting but which could al so require occasional wal king and
standing and the ability to occasionally lift objects
weighing up to ten Ibs.” He concluded by saying, "in ny
opinion, she is disabled at this tinme secondary to | ow back
pain. A thorough work up has not yet been done . . . due to
| ack of funds and both a nore specific diagnosis and a
prognosi s cannot accurately be nade until this is done.™

ORDER

The Departnent's decision is reversed.
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REASONS
Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any other
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The petitioner's treating physician believes she has
severe restrictions regarding sitting, wal king, standing,
lifting, bending, and carrying which are consistent with her
own testinmony and not contradicted by the opinions of the
two ot her doctors who have seen her. As such, it nust be
found that the petitioner is not even capable of "sedentary
wor k" as that termis defined in the Social Security
regul ati ons:

Sedentary work involves lifting no nore than two pounds

at atime and occasionally lifting or carrying articles

i ke docket files, ledgers, and small tools. Although

a sedentary job is defined as one which invol ves

sitting, a certain amount of wal king and standing is

often necessary in carrying out job duties. Jobs are

sedentary if wal king and standing are required
occasionally and other sedentary criteria are net.

20 CF. R > 416.967(a)
The petitioner's back pain and resultant notion
[imtation are at |east equal to those restrictions in the

listings of inpairnment for disorders of the spine found in
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the Social Security Regulations at Rule 1.05 of 20 CF. R >

404, Subpart P, Appendi x 1:
1.05 D sorders of the spine:

A Arthritis mani fested by ankylosis or fixation of

the cervical or dorsolunbar spine at 30° or nore
of flexion neasured fromthe neutral position,
with X-ray evidence of:

1. Calcification of the anterior and | ateral
i gaments; or

2. Bi | ateral ankylosis of the sacroiliac joints
wi th abnormal apophyseal articul ations; or

B. Ost eoporosis, generalized (established by X-ray)
mani fested by pain and limtation of back notion
and paravertebral nuscle spasmwth X-ray evidence
of either:

1. Conmpression fracture of a vertebral body with
| oss of at |east 50 percent of the estinmated
hei ght of the vertebral body prior to the
conpression fracture, wth no intervening
direct traumatic episode; or

2. Mul tiple fractures of vertebrae wth no
intervening direct traumatic epi sode; or

C. O her vertebrogenic disorders (e.g., herniated
nucl eus pupl osus, spinal stenosis) with the
follow ng persisting for at |east 3 nonths despite
prescribed therapy and expected to |ast 12 nonths.

Wth both 1 and 2:

1. Pai n, muscle spasm and significant
limtation of notion in the spine; and
2. Appropriate radicular distribution of

significant notor | oss with nuscl e weakness
and sensory and reflex | oss.

It al so appears that the petitioner's current |evel of
severity has existed since at |east June of 1990, and shows
no sign of dimnishing unless the specific cause of her
probl emis diagnosed and sone adequate renedy is found. As

such, the petitioner nust be found to be disabl ed under 20
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C.F.R > 416.920(d) and > 416.905(a).
#H##



