STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,451
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare finding her ineligible for ANFC benefits from
March 1, 1991, to Septenber 1991, because of a | unp-sum
paynent received by the petitioner in February, 1991, as a
settlement in a personal injury case. The issue is whether
all or part of the lunp-sumis no |onger "available" to the

petitioner "for reasons beyond her control"™ as set forth in
the pertinent regulations. The petitioner appeared at the

heari ng pro §g.1

FI NDI NGS OF FACT

The petitioner lives with her young child. 1In, 1990, the
petitioner was injured in a car accident. She was treated by
vari ous hospitals and doctors--including surgery on her knee.

The petitioner's caseworker at the Departnent was aware
of the petitioner's accident and of the fact that the
petitioner was seeking conpensation through | egal process.

The caseworker repeatedly advised the petitioner to be sure to
contact the Departnent when she received any settlenent of her
claimand not to spend it because it would probably disqualify

her from ANFC benefits.
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In March, 1991, the Departnent |earned through a third-
party "conplaint” that the petitioner had, in February,

1991, received a sizeable settlenent for her injuries. The
casewor ker contacted the petitioner and asked for
verification of the amount of the settlenent and how the
petitioner had spent any of it.

The petitioner produced two docunents from her
attorneys showi ng that she had received a "total settlenment”
of $19,280.49. O this, however, $780.49 had been paid the
petitioner the year before as an "advance" by the insurance
conpany.

The petitioner did not report the paynent of this
advance to the Departnent when it was nade. The petitioner
testified, however, that she never sawit--that it was used
to pay nedical bills. However, this has never been
verified, either through bills fromthe nedical provider or
through a clear statenent fromthe petitioner's attorneys.
It is found, however, that this anount had been deducted
fromthe "total settlenment” the petitioner received in
February, 1991. Therefore, it should not have been i ncl uded
in the Departnment's cal culation of the petitioner's ANFC
di squalification period (see infra).

In the docunents they provided, the petitioner's
attorneys |listed several fees and expenses (nostly nedical)
that were also paid directly by themout of the settlenent--
a total of $14,042.15. The Departnent has deducted these

fromthe |lunp-sum After deducting the $780.49 advance (see
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supra), this leaves a total of $4,457.85 that was actually

paid to the petitioner in February, 1991.2

The petitioner clains she imediately spent virtually
all of this anmount on other nedical bills and past-due
debts. The hearing officer finds, and the Depart nent
concedes, that a dentist bill of $42.00 and a doctor bill of
$37.00--a total of $79.00 were paid by the petitioner from
the lunp sum and can be deducted from her disqualification
period. Virtually all the other expenses clained by the
petitioner, however, are disputed.

The maj or expense clainmed by the petitioner is a "loan
repaynment” of $3,100.00 to her aunt. In support of this the
petitioner introduced the followng two |letters, dated Apri
1 and April 5, 1991, respectively, purportedly witten by
her aunt:

4/ 1/ 91
To Wiomit may concern

| [nanme] took out a personal |oan from Security-
Pacific, for [petitioner]. $2,500.00 with interest it
was over $3,100.00 with the agreenent she woul d nake
mont hly paynments until |oan was paid off where as
shortly after [petitioner] was in an auto accident, and
was unable to work, so she could not financially able
to keep her agreenent, so | personally paid the |oan
off with the stipulation that when she received her
i nsurance settl enent, when on receiving [petitioner]
handed the checks to ne. [Sic.]

* * *

4/ 5/ 91
To Wiomit may concern

This is reference to a loan. | took out in ny
name, for [petitioner].
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| took the | oan out around the fall of 1987.

[ Petitioner] needed the |oan for security deposit and

rent to nove into her apartnent on [nane of road],

furniture, deposit for gas, and gas, curtains, |inens,
appl i ances, etc. which able for to nove in. [Sic.]

The problemw th the above is that the Departnent's
records (the petitioner has been a recipient of food stanps
for several years) indicate the petitioner |ived el sewhere
in 1987, and that she only lived in the apartnent referred
to in the above letters for a few nonths in 1988. Moreover,
the petitioner at that time reported to the Departnent that
she only paid a weekly "roomrent" of $20.00 to another
i ndi vidual with whom she shared that apartnent. At no tine
during the period in question did the petitioner claimthe
expenses referred to in the second letter (supra). Wen
confronted with the above information at the hearing, the
petitioner vaguely and unconvincingly stated that she had
gotten the loan for the other individual with whomshe was
then Iiving.

Based on the petitioner's testinony and the docunentary
evi dence (supra), and on the petitioner's deneanor, the
hearing officer cannot find that such a "loan" ever existed,
much less that it was for what the petitioner clains; or
that the petitioner ever repaidit.

Therefore, it cannot be found that any of the amount is
"unavail able"” to the petitioner for the reasons she all eges-
-or for any other reason.

Addi tional paynents the petitioner alleges to have nmade

out of the lunp sumwere for a past-due cable T.V. bill of
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$133. 44, and paynents to friends for transportation ($30.00)
and baby-sitting ($200.00) during the tine the petitioner
was receiving nedical treatnment for her injuries. As to the
|atter two paynents, the petitioner presented no credible
evi dence that these were legitimate "debts", or, even if
they were, that there was any "necessity” in paying them

As for the cable T.V. bill, the petitioner presented no

evi dence of her "need" to mamintain this service.

Finally, the petitioner presented evidence that she
pai d separate overdue bills for basic phone service and
| ong-di stance service of $136.21 and $369. 75 respecti vely.
The petitioner has a young child, but she presented no other
evi dence that having a phone is a necessity. It was not
al l eged that she or the child have any nedical problens. It
appears, however, that the Department, as a matter of
"policy", allows an offset to a | unp-sum basic nonthly phone
charges plus $5.00 a nonth for |ong-distance service.

In finding agai nst the petitioner regarding the bul k of
her all eged expenses, the hearing officer was unswayed by
the petitioner's testinony and by the "docunentary" evidence
she submtted. The petitioner's testinony was vague,
contradictory, and generally not credible. It is found that
the petitioner knew about her potential disqualification
from ANFC when she received her settlenent, and that she
tried to keep the fact of its receipt fromthe Departnent.
Once the Departnent discovered the settlenent, it appears

the petitioner essentially manufactured the so-called | oan
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repaynent with her aunt. At worst, the petitioner acted
deceitfully. At best, she was feckless in "repaying" the
| oan before she knew whether or not it would affect her
recei pt of ANFC. Either way, except as specifically noted
above, it cannot be found that this noney is "unavail abl e"

to her "for reasons beyond her control™
ORDER

The Departnent's decision is nodified. The $780. 49
advance to the petitioner shall not be counted as received
by the petitioner in February, 1991. From a | unp-sum of
$4,457.85, the Departnent shall offset the dentist bill of
$42.00, the doctor bill of $37.00, and the petitioner's
phone bills in accordance with the Departnment's policy. In

all other respects, the Departnent's decision is affirned.

REASONS
WA M > 2250.1 provides that |unp-sum paynents
result inineligibility for ANFC for the nunber of nonths
determ ned by dividing the recipient's ANFC "need standard"
into the amount of the |unp-sumincone. The regulation also
provi des, however:
The period of ineligibility due to a | unp-sum

benefit may be recalculated if:

1. An event occurs which, had the famly been
recei ving assistance, woul d have changed the
anount paid.

2. The i ncome recei ved has becone unavail able to
the famly for circunstances beyond its
control. Such circunstances include, but are

not limted to, death or incapacity of the
princi pal wage earner, or the |loss of shelter
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due to fire or fl ood.

3. The famly incurs and pays for nedical
expenses which offset the |lunp sum i ncone.

In this case, other than the nedical and phone bills
not ed above, the petitioner presented no credible evidence
that she spent any of the |unp-sumon "necessities" for
herself or her child. The petitioner's testinony and the
ot her evidence regarding the "loan" from her aunt was
especially suspect. Because the hearing officer finds that
this nmoney is not, in fact, "unavailable” to the petitioner,
there is no need for any | egal analysis of whether such a
"l oan repaynment” would qualify under the regul ati ons as
bei ng "beyond the control” of the petitioner (see supra).

The Departnent is, of course, entitled to explore
further the circunstances surroundi ng the "advance" of
$780.49 the petitioner received the year before the
February, 1991, settlenent. |[If the petitioner cannot
establish that this noney was paid for nedical expenses, the
petitioner may well be liable further for an overpaynent of

benefits.3

At this point, however, since this advance was
not received by the petitioner as part of the February,
1991, [unp-sum paynent, it cannot be included in the
conmput ati on of her ANFC disqualification period.

Wth the nodifications noted above, the Departnent's
decision is affirnmed.

FOOTNOTES

1The hearing officer offered the petitioner the
opportunity to get an attorney, but the petitioner stated
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she had spoken with Vernont Legal Aid and had been advi sed
she shoul d represent herself at the hearing.

2t appears that a separate nmedical bill of $229.36 was
paid by the petitioner's attorneys out of their fee (which
was $5, 400) and was not charged to or deducted fromthe
anount paid to the petitioner.

3The Department can and should inquire directly of the
petitioner's attorneys as to the circunstances surroundi ng
t he paynment of this advance. The petitioner retains the
right to a separate appeal of any adverse decision by the
Department regarding this paynent.
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