STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,414
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnment of Social and
Rehabilitation Services' denial of her application for a day
care hone registration certificate.

FI NDI NGS OF FACT

1. On January 29, 1991, the petitioner applied for a
famly day care home registration certificate fromthe
Department of Social and Rehabilitation Services. On the
registration formshe reported that she lived with her
husband, her sister and her five children. She also reported
that she had read the Departnent's rules and was in conpliance
with them

2. On March 11, 1991, the Departnent sent the petitioner
a letter denying the registration certificate which is
attached hereto as Exhibit No. 1 and incorporated herein by
ref erence.

3. The petitioner and her husband have had many
separations due to his al cohol consunption and violence. On
July 22, 1989, the petitioner obtained a tenporary restraining
order (TRO against her husband due to threat she made agai nst

her. On August 1, 1989, the petitioner's husband was arrested
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for violating the order. The petitioner told the police that
he had broken into her house, tw sted her arm choked her and
sl anmed her against a refrigerator. Based on those acts, he
was found in contenpt of court and placed on probation on
January 31, 1990. On March 5, 1990, he was arrested for
violating his probation for nmaking harassi ng and drunken phone
calls to the petitioner on several occasions and harassi ng her
at a bowing alley and bar. The TRO was reinstated for one
year on June 1, 1990, at which tine the petitioner's husband
|l eft the state for "counseling”. In Novenber of 1990, the
petitioner, believing that her husband's behavi or had
i mproved, revoked the TRO and all owed himto nove back in with
her household. After he noved in (and after she applied for
the registration certificate) the petitioner's husband
returned to his old ways and she asked himto | eave. He did
so reluctantly and has been with his father in New York for
several weeks. The petitioner does not plan to let himreturn
to her honme and says she will divorce him

4. The evidence clearly shows that while her husband
was in the house, he was frequently drunk and the children
who are now four to thirteen years of age are frequently
verbal |y and physically abused through sl appi ngs and
beatings by him with and without belts. 1In addition, his
behavi or was particularly difficult for the thirteen-year-
ol d daughter who is trying to recover from being sexually

abused by an uncle. The petitioner (and her w tnesses) does
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not di spute that her hone is not a safe place for children
when her husband is there.

5. During the sumrer of 1990, the petitioner lived
first over a clinical center for sexually abused children
and then in a conplex which also housed a post office. The
program coordi nator for the clinic and an enpl oyee at the
post office both testified that the petitioner's two
youngest children, then aged four and three, were outside a
good deal of the tine w thout any adult supervision and
appeared to be in the care of a twelve-year-old sister who
frequently hit and sl apped and verbally abused the chil dren.

At the center, the little children ran into the street a
couple of tines and destroyed mail in the business mail boxes
while in the twelve-year-old's care. The program
coordi nator spoke with the petitioner about this on at |east
one occasion with no inprovenent in the situation. At the
post office, the little children were allowed to play in the
parking lot, on the edge of a busy street where they were in
the path of large trucks and ot her vehicles noving about.
The children also craw ed on cars and threw dirt and rocks
in the mail slots. The postal enployee inforned the
petitioner orally on three occasions and in witing by
certified mail of the danger her children were in and asked
her to prevent her children fromplaying in the parking | ot
and post office porch and steps. The children continued to
play in those places even after the requests were made.

Based on this credible evidence, it is found that at | east
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during the sumer of 1990, the petitioner failed to
adequately supervise her two small children on a regul ar
basis and as a result their safety was endanger ed.

6. The petitioner has been voluntarily going to
counseling for some weeks in order, anong other things, to
get help with her parenting skills, especially of her
t wel ve-year-ol d daughter whom she had sl apped several tines
during conflicts. Her counselor is of the opinion that the
petitioner is trying very hard to take good care of her
chil dren under very stressful circunstances and is genuinely
interested in beconming a better parent and breaki ng away
from her abusive husband. A long-tinme friend of the
petitioner who is a psychiatric nurse testified that the
petitioner had been a good baby-sitter for her as a teenager
and during those tinmes (about once a nonth) when she visited
the petitioner, her supervision seemed to be appropriate, as
| ong as her husband was not there. Wien he is there the
situation is chaotic. Both the petitioner's therapist and
her psychiatric nurse friend, were of the opinion that it
was going to be difficult for the petitioner to permanently
break away from her husband because there has been a | ong-
termpattern of separation and reconciliation in spite of
her husband's continued abuse and in spite of the
consi der abl e support she has received in dealing with this
probl em

7. The petitioner disagrees that she has failed to

supervise her children in the past but states that she is
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buil ding a six foot fence around her honme to contain any
children she m ght care for. She also stated that she
intends to divorce her husband and does not plan to all ow
himto return to her honme. She wants a day care
registration certificate in order to stay with her children
during the day and earn sonme noney and because she | oves to
be around children. The petitioner is found to be an
entirely sincere individual and there is no doubt that the
above statenent reflects her present desire in the nmatter.
ORDER
The Departnent's decision is affirned.
REASONS

Fam |y day care hone registration is the Departnent's
nmet hod of registering caregivers which nmethod relies on the
accuracy of statenments nade by applicants and reports nmade
by parents and others as to the adequacy of the care.
Persons in the programare not regularly supervised and
nonitored as are persons who hold day care licences.

33 V.S. A > 306(b)(1) authorizes the Conm ssioner of
the Departnent of Social and Rehabilitation Services in
general to "issue regul ations governing application for, and
i ssuance, revocation, termand renewal of |icenses and
registration. 1In the regulations he nmay prescribe standards
and conditions to be net.

The statute further provides that:

Regul ations pertaining to day care facilities and

famly day care honmes shall be designed to insure that
children in day care facilities and famly day care
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homes are provided wi th whol esone growt h and
educati onal experiences, and are not subjected to
negl ect, m streatnment or imoral surroundi ngs.

33 V.S. A > 3502(d)
In addition to this authority to make rul es governing

cations, the statute specifically requires:

Before a famly day care hone registration1 IS
granted, the departnent shall make inquiry and
investigation. |Inquiry and investigation may include a
visit to and inspection of the prem ses for which the
registration is requested. Further inquiry and
i nvestigation may be made as the Conm ssioner may
direct.

33 V.S. A > 306(b)(4)

Pursuant to its regul ati on making authority, SRS has

adopted the following regulation with regard to denying

registration certificates:

(4) The Division may deny the issuance of a
Regi stration Certificate if it has found that the
person who has subnitted the Registration Statenent has
not conplied with these regul ations or has denonstrated
behavi or which indicates an inability to care
adequately for children.
Section V, Regulations for Famly
Day Care Hones, effective January
3, 1991.

Among the further pertinent regul ati ons pronul gated by

the Departnent are the foll ow ng:

2. The Regi strant, and all other caregivers, shall be
at | east eighteen (18) years of age, able to read, and
physi cally and enotionally capabl e of performng
activities normally related to the provision of child
care.

3. The Regi strant, and all other persons in the hone,
shal |l not use or be under the effect of alcohol and/or
drugs (except over the counter nmedication which woul d
not inpair the ability of the caregiver to provide
child care) during the hours of care. Medication
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prescri bed by a physician that, in the opinion of the
physi ci an does not inpair the ability to provide
adequat e care and supervision during hours of care may
be taken.

4. The Registrant shall be responsible for the actions
of all caregivers, as well as all other persons in the
home and shall ensure that conpliance with the Fam |y
Day Care Hone Regi stration Regul ations is naintained.

5. The foll ow ng persons may not operate, reside at,
be enpl oyed at or be present at a Fam |y Day Care Hone:

a. persons convicted of fraud, or an offense
i nvol ving violence or other bodily injury
i ncluding, but not limted to abuse, negl ect
and/ or sexual activity with a child; or

b. per sons who have had a report of abuse or
negl ect founded agai nst them

Section |, Regulations for
Fam |y Day Care Hones,
effective January 3, 1991.

2. @uidance/discipline shall not include any form of
cruel and unusual puni shnment, including corporal
puni shment, such as, but not |limted to:

a. Hitting, shaking, biting, spanking, pinching.

Section |11, Regulations for
Fam |y Day Care Homes

9. Children in care shall be protected fromany and
all conditions which, in the opinion of the Departnent,
threatens a child's health, safety and well-bei ng.

This includes, but is not limted to, human, man-nade
and naturally occurring hazards. Stoves or fireplaces
shal | be screened or otherw se shielded fromchildren
in care when in use. Wlls shall be capped.

Section VI, Regulations for
Fam |y Day Care Homes

There is no di sagreenent between the petitioner and the
Department that her husband consunes excessive anounts of

al cohol, is abusive to her and the children, and has been
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convi cted of contenpt of court for physically and verbally
assaulting the petitioner. Although he appears to have |eft
the hone for now, there is no restraining order currently in
effect and it is not unreasonable to assune that he may
return in the near future either with or without the
petitioner's permssion. It nust be found, therefore, that
the petitioner's husband' s potential presence in her
househol d, to which there is currently no | egal obstacle,
violates Section | (3), and (5), Section VI (9) and
potentially Section Ill (2) as well. Based on the admtted
facts invol ving her husband al one, it must be concl uded t hat
the petitioner's hone does not conply with the regul ati ons.
In addition, substantial evidence was presented by the
Departnment rebutting the petitioner's claimthat she herself
is a person who can adequately care for children. The
petitioner has the support of two persons trained in
counsel i ng who have known her for sone tinme, who have
observed her at hone with her children, but not on a
frequent basis, and have considerable faith in her abilities
to care for children. The Departnment, however, presented
credi bl e evidence fromtwo persons who observed her snal
children in dangerous situations w thout adequate
supervi sion on a regul ar ongoi ng basis, which evidence
rai ses serious questions about the petitioner own
supervisory skills and, in effect, rebut her positive
evidence. It nmust be concluded fromthat evidence that the

petitioner herself has "denonstrated behavi or which
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indicates an inability to care adequately for children"” in
vi ol ati on of Regulation V (5).

The Departnent has, thus, put on persuasive evidence
that conditions exist in the petitioner's home which violate
several day care hone registration regul ati ons pronul gat ed
by the Department. The Departnent, therefore, has the
di scretion to determ ne whether it will deny the application
for a registration certificate based on those viol ations.

Huntington v. SRS, 139 Vt. 416 (1981). The Board w Il not

intervene in this decision unless the petitioner can show
that the Departnent abused its discretion

The petitioner argues that the Departnent has acted
unreasonably in denying her registration because her husband
is not in her hone and will not be allowed to return. She
has al so argued that supervision will no |onger be a problem
because she is putting up a six foot fence around her yard.

She has even agreed to condition her registration upon her
husband' s bei ng out of the hone.

The Departnent has heard and considered the
petitioner's mtigating evidence but has decided that deni al
is still appropriate. This decision is based on the
Departnment's belief that the petitioner's supervisory
probl ens are so severe that they nay not be resolved by a
physi cal barrier and upon the Departnent's inability to
nmonitor the hone for the presence of the petitioner's

husband.
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Based on the above, it cannot be found that the
petitioner nmet her heavy burden of showi ng that the
Departnment’'s decision to deny the certificate is an abuse of
its discretion. The regulations violated are serious ones
which clearly "inplicate neglect, mstreatnment or inmoral
surroundings or risk of health, safety or the well-being of
children", concerns which are at the heart of the protection
statutes. See 33 V.S. A > 3502(d) (above) and Fair Hearings
No. 6773, 7764, and 10,092. 1In addition, as day care
regi stered homes, unlike licensed facilities, are not
regularly nonitored, the petitioner's
"guarant ees" of safety cannot be verified on a regul ar
basis. As such, the Departnent was certainly justified in
deciding to deny the petitioner's application.

SRS' s denial is no doubt very discouraging for the
petitioner who is clearly making sincere attenpts to turn
around the lives of her children and herself after years of
tumult and abuse. There is evidence which indicates that
the petitioner's own caretaking i nadequaci es are the result
of the general chaos which ensues when her husband is a part
of the household. If the petitioner is successful in her
stated desire to renove this person fromher life, there is
good reason to hope that she caminprove the atnosphere in
her household and her own caretaking skills to the point
where in the future it may not be unreasonable for her to

reapply for a certificate and have her situation reassessed.
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FOOTNOTES

Mhis termis defined at 33 V.S. A > 4902(3).
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