STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 248
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a thirty-three-year-old wonan who
quit school in the mddle of the ninth grade. She has held
several jobs for short periods of tine, primarily because she
has been at hone raising children. She is now separated from
her husband who has custody of her two children. Her last and
only significant job was as a nurse's aide.

2. In the last four or five years the petitioner has had
four maj or surgeries on both of her shoulders to repair torn
rotator cuffs. She continues to suffer residual pain and
inflammation in her shoul ders, back and neck described as
"classical fibrositis" and for which she is treated with
Motrin and Valiumthree tines per day. She is limted by this
problemto lifting ten pounds on a regul ar basis, keeping her
arns at a low | evel and not lifting above a right angle. She

al so nust take a break every thirty mnutes or so of use.



Because of this the Departnent agrees that the petitioner
cannot return to her former job.

3. The petitioner has other physical problens as well,
the principal one being severe headaches. The records show
that from Oct ober 1990 to February of 1991 al one, she
visited a hospital energency roomten tinmes for treatnent of
t hese tensi on headaches which are treated with Soma. A
neur ol ogi st who saw the petitioner in March of 1991
descri bed these headaches as part of a "significant vascul ar
headache syndronme"” characterized by "bifrontal poundi ng and
t hrobbi ng". The headaches were assessed as reasonably
severe occurring every other day or sonetinmes every day.

4. In addition to these physical problens, the
petitioner was treated for enotional problens for about six
nont hs and has been found to have several nental deficits.
Her treating psychiatrist describes her as suffering froma
depressive syndronme characterized by anhedoni a and appetite
di sturbance (which had inproved under her care), sleep
di sturbance and psychonotor agitation. She was found to
have limts on her ability to understand sinple instructions
and on her short term nmenory, which she felt noderately
affect the petitioner's daily living and social functioning.

Her treating physician was unable to assess questions
relating to her work ability as she has not dealt with that
area. However, she suspected sone intellectual limtations

whi ch she suggested needed further eval uation.
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5. The petitioner was evaluated by a consulting
psychol ogi st at the Department's request who concl uded t hat
she had an overall |ow average 1Q of 81 and several nenta
deficits including an inability to sustain effort and
concentrate, limted abilities to do math (sinple
cal cul ation) and inpaired reasoning and nmenory, especially
as to short-termrecall for the latter. She also has
cognitive difficulties related to a | ong standing pattern of
anxi ety and depression. In addition she was found to suffer
from a passive dependent personality which causes her to
becone easily overwhel mned and makes her unable to cope with
stress. She has had an al cohol problemin the past but it
does not appear to cause significant problens for her at
present, although she did go on a stress induced drinking
bi nge recently. Because of these inpairnents she was found
to have limted social contact and limted daily activity
(tel evision watching, |ight housework, visiting with her
friends and wal ki ng.)

6. Because the above two reports are consistent and
uncontroverted in the evidence, their findings are adopted
as fact.

7. The petitioner states she is unable to work at
present primarily due to headaches and depression. The
headache nedi cati on she has taken does not help her. \Wen
her headaches cone on, which is four to five tines per week,

she pulls the shades and |ies down for the day. She stil
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goes to the enmergency room about two tines per nonth for a
Denerol shot for her headaches when she can't bear it any
nore. The petitioner continues to be depressed and has been
unable to go for psychiatric treatnent in the last six
nont hs because she has a $203.00 bill with her psychiatrist
whi ch she cannot pay. She was on anti-depressants while
being treated but she had trouble functioning on them The
recent |oss of her father and inability to see or talk with
her children on the phone has added to her depression and
she wants to return for nore nmental health treatnments. She
continues as well to suffer frompain in her neck, shoul ders
and back due to fibrositis.

8. The petitioner currently lives in an apartnment with
her boyfriend where she does |ight housework during the day
i ncl udi ng di shes and |l aundry. Her boyfriend does any work
that requires lifting or pushing and pulling such as noppi ng
or vacuum ng. Oher than occasional visits with her brother
and a couple of friends on good days, she does nothing but
lie in bed for her headaches or watch television. Her
boyfriend does all her errands and shoppi ng.

9. The petitioner's and her boyfriend s testinony,
which formthe basis for the statenents in the above
par agr aphs, are found to be entirely credi ble and consi stent
wi th the nedical evidence. Their statenents are adopted as

fact.
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ORDER
The Departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as

foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The petitioner has net her burden of show ng that her
medi cal inpairnents prevent her fromreturning to her past
enpl oynment. The burden now shifts to the Departnent to show
that she has the residual functional capacity to do other
wor k avail abl e in the econony.

There is no evidence in this case that the petitioner
has the ability to performthe basic functions, both
physi cal and nmental, needed to performany kind of a job due
to her conbination of inpairnents. She is in al nost
constant daily pain fromdebilitating headaches whi ch, al ong
wi th her other physical, nmental and enotional problens,
makes her unable to concentrate or persist at any activity

for nore than very short periods of time. As such, it nust
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be found that her conbination of inpairnments neets or equals

in severity those listed as disabling in the Social Security

regul ati ons especially those at 20 C F. R > 404, Subpart P,
App. 1, > 12.04(a)(1) governing affective disorders. See 20

C.F.R > 416. 926. She therefore neets the definition of

di sability under the Medicaid regul ations.
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